NORTHUMBRIA POLICE AUTHORITY

STANDARDS COMMITTEE – 17 JANUARY 2005

ALLEGATIONS OF MISCONDUCT – SECTION 66 REGULATIONS – INVESTIGATION BY MONITORING OFFICERS

REPORT OF THE CLERK

1. PURPOSE OF REPORT

1.1 
This report informs the Committee of recently published regulations which allow Ethical Standards Officers (ESOs) to hand over to Monitoring Officers (MOs) the task of investigating allegations of misconduct.

2.
BACKGROUND
2.1 
Allegations that Members have failed to comply with their Authority’s code of conduct are investigated by ESOs appointed by the Standards Board for England (SBE).  However, Section 66 of the Local Government Act 2000 provides that the Secretary of State may make regulations enabling such allegations to be referred to the Authority concerned for investigation by the Authority’s MO, and for determination by the Authority’s Standards Committee.

2.2 
In June 2003, the Government published the first set of regulations on this topic.  These set out the framework within which Standards Committees could consider reports on alleged misconduct prepared by an ESO and referred to the MO.  Subsequently, the Standards Committee agreed a procedure for conducting hearings into such allegations (minutes 7and 10 – 2003/04).

3.
CURRENT POSITION

3.1 
The Government has now published the final version of the regulations, which came into force on 4 November 2004.

3.2 
The regulations relate to those complaints where an ESO has decided to cease investigating the matter himself/herself at any time before the investigation is complete and to refer it to the MO.  The procedure is then as follows:

· unless directed otherwise, the MO must investigate the complaint, giving the person complained against the opportunity to comment on the allegation;

· during the course of the investigation the MO may if he/she thinks fit refer the matter back to the ESO.  The ESO must either accept or decline the reference back.  If he/she declines the MO must continue the investigation;

· at the conclusion of the investigation, the MO must make a finding either that there has been a failure to comply with the code of conduct, or that there has been no failure.  He/she must prepare a written report setting out the findings and must send a copy to the person complained against;

· if there is a finding of failure to comply, the report is referred to the Standards Committee for a hearing in accordance with its hearings procedure;

· if there is a finding of no failure to comply, the report is referred to the Standards Committee who must decide whether or not to accept the MO’s findings.  If the Standards Committee accept the finding of no failure, that is essentially the end of the matter except that a notice of the finding must be published in a local newspaper, unless the Member concerned asks for it not to be published.  If the Standards Committee do not accept the MO’s finding, they must hold a hearing into the matter.

4.
OTHER PROVISIONS
4.1 
In referring the complaint to the MO, the ESO may direct that it is dealt with otherwise than by an investigation, for example by advice or mediation as appropriate.

4.2 The regulations provide that in conducting a hearing, the Standards Committee may adjourn the hearing and 

· require the MO to seek further information or undertake further investigation.  However, only one such adjournment is permitted; 

· request that the matter be referred back to the ESO, who must then decide whether to resume the investigation or direct the Standards Committee to continue to deal with the matter.

4.3 The regulations clarify, but do not change, the penalties open to the Standards Committee and make it clear that a combination of penalties can be imposed.

4.4 
A separate set of regulations confers on the Standards Board for England the function of issuing guidance to Standards Committees and Monitoring Officers (which in practice the Board has done anyway).

5.
COMMENT
5.1
These long-awaited regulations fulfil the Government’s stated intention of allowing MOs to investigate complaints and Standards Committees to determine them, following referral by an ESO.

5.2 Some changes have been made in the light of consultation, notably the provision for an ESO to direct a MO to deal with a complaint other than by investigation, and the facility for a Standards Committee to refer the matter back to the ESO.  This could be appropriate if the Standards Committee considers that the allegation, if proven, would merit a more serious sanction than any of those available to the Committee.

5.3 
As explained in paragraph 3.2, the Regulations provide for the MO to make a finding of “failure to comply” or “no failure to comply”.  Some Authorities argued that the MO should be able to make a finding of  “no further action required” as the ESO is able to do.  However, this argument was not accepted.  Consequently, a MO investigating what turns out to be a very minor or technical breach, or one for which the Member had already apologised, would have no alternative but to reach a finding of  “failure to comply”, which would trigger a full Committee hearing.  This may seem inappropriate but the MO has no discretion.

6.
PROCEDURE FOR HEARINGS BY THE STANDARDS COMMITTEE

6.1 As stated earlier, the Standards Committee has previously agreed a procedure for conducting hearings of allegations of misconduct.

6.2 The introduction of the Section 66 Regulations requires this procedure to be revised to include the new provisions. A revised procedure is included in the appendix to the report, with the proposed changes highlighted in bold.

7.
RECOMMENDATIONS
7.1 The Committee is asked to:-

(i) Note the report.

(ii)
Approve the revised procedure for hearings by the Standards Committee.

