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REPORT TO CABINET
20 July 2010
TITLE OF REPORT:
Parking Initiatives - Parking on Pavements  
REPORT OF:

Paul Dowling, Group Director, Development and Enterprise  
Purpose of the Report 

1. To review issues and concerns that have arisen with regard to the custom and practice of vehicles parking partially or wholly on pavements and to suggest an appropriate course of action that could be taken.  


Background 

2. This report is one of a series which together will establish the Council’s position in relation to the use and abuse of particular parts of the highway. 

3. As Highway Authority, the Council have a responsibility for the maintenance of all adopted pavements within Gateshead. Vehicles parked on pavements create serious problems for pedestrians and cause thousands of pounds of damage to paving and kerbs. 

4. Pavements are constructed and provided for pedestrian use.
5. Vehicles parked on pavements are:

· A hazard to pedestrians, causing an obstruction which may force them to step off the pavement into the highway.
· A hazard by restricting the width of the pavement, making it difficult for a person with a pushchair, wheelchair or mobility scooter to pass safely.
· A hazard due to the damage they can cause to the fabric of the pavement.
6. The historical position adopted by the Council and the associated legal background are set out in appendix 1 of this report. The appendix also considers detail of the wider debate engendered by this issue. A summary of legal options available to the Council is set out in appendix 2. Details of further powers that may potentially be assumed are reviewed in appendix 3.

Proposal 

7. Both Police and Council have the power to take action against offenders. However such action is rare as it can be subjective, complex and does not have immediacy.

8. There is current uncertainty as to the best course of action to deal with problems that may occur or when requests are received. There is a need for an agreed protocol to establish a consistency of approach between local authority and police.
9. To simply accept that pavements can be damaged or obstructed by illegally parked or moving cars is not appropriate. It is suggested that the Council should seek to be much more proactive in addressing this problem than it has been in the past.

10. Protocols should be established to inform decisions as to whether Traffic Regulation Orders should be introduced to prohibit pavement parking or conversely to allow pavement parking at discrete locations.

11. Detail of a proposal to introduce a trial pavement parking prohibition is set out in appendix 4.

12. A suggested course of action is set out in appendix 5.


Recommendations

13.
It is recommended that Cabinet:  
(i)
Adopt the general principles that have emerged from the review of pavement parking and the associated protocol as set out in appendix 5.

(ii)
Note that a report will be submitted to a future Cabinet meeting seeking approval to introduce a trial pavement parking prohibition to be established by means of experimental order.
For the following reason:
To contribute to the establishment and delivery of a consistent and sustainable highway management policy.

CONTACT:  Nick Clennett extension: 2526
PLAN REF: 3413
APPENDIX 1

Policy Context 

1.   The proposals are in line with the vision for Gateshead set out in Vision 2030 of ‘local people realising their future potential, enjoying the best quality of life in a healthy, safe, prosperous and sustainable Gateshead.’ They contribute to the Corporate Plan by improving accessibility, connectivity and economic prosperity (priority 4) and ensuring a sustainable Gateshead (priority 6). The proposals also support strategies contained within the UDP, local Agenda 21 and the Tyne and Wear Local Transport Plan.

Background

1. As Highway Authority, The Council have a responsibility for the maintenance of all adopted pavements within Gateshead. Vehicles parked on pavements create serious problems for pedestrians and cause thousands of pounds of damage to paving and kerbs. 
2. Pavements are constructed and provided for pedestrian use.
3. Vehicles parked on pavements are:

· A hazard to pedestrians, causing an obstruction which may force them to step off the pavement into the highway. 

· A hazard by restricting the width of the pavement, making it difficult for a person with a pushchair, wheelchair or mobility scooter to pass safely. 

· A hazard due to the damage they can cause to the fabric of the pavement. 
4. If vehicles are parked on a pavement where there are waiting restrictions (yellow lines) on the adjacent highway then a Penalty Charge Notice can be issued, as the vehicle is in contravention of the traffic order. Waiting restrictions normally cover the highway from the centre of the road to the back of the adopted pavement.

5. If there are no waiting restrictions on the highway adjacent to the pavement, then the matter has normally been referred to the Police.

6. The Police can take action if they believe that a vehicle is causing an obstruction on the adopted highway or if they observe a vehicle driving over a footway where no vehicular crossing is present. In practice they would usually take action only when clear obstruction of a footway is identified.
7. Other legal powers are available to the Council. These are summarised in appendix 2. 
8. The possible assumption of further powers has been investigated. Findings are set out in appendix 3.
9. The Council could encourage the police to take action against pavement obstruction. It is also empowered to take action itself but the powers available to the Council lack the immediacy of Police action and in most cases could not be utilised to form an effective deterrent. 
10. There are a number of campaigners who are vigorously opposed to pavement parking in any form. 

11. There are complainants who specifically highlight instances where their passage along a footway is actually obstructed. 

12. Conversely in many residential areas there are examples where parking in part on footways is considered perfectly acceptable (to the residents themselves). It is deemed to be custom and practice. The incidence of complaint in respect of this partial occupation of the footway is negligible. 

13. There are a number of different scenarios associated with footway and carriageway widths in residential areas. Some of the related issues are considered below: 

· There are few residential roads wide enough to accommodate kerbside parking on both sides of road and unrestricted two way traffic flow.

· Car ownership has risen to such an extent that it is very rare for the great majority of cars in a residential street to be accommodated off street.

· There are many streets where a prohibition of parking partially on the footway would require vehicles to relocate away from the street as they could not be accommodated within the carriageway without completely obstructing the road.

· Custom and practice tends to acknowledge the needs of the pedestrian but in many cases leaves a barely adequate route for anything other than a single pedestrian.

· There is not a general groundswell of opinion against the practice of parking partially on the pavement in residential areas. However it is detrimental to safety and pedestrian amenity and causes damage to the highway.

· At the present time a total ban on pavement parking would not be feasible due to the lack of current legislative powers. The only way forward would be to introduce Traffic Regulation Orders and associated signs on every street within the borough. This would however be an extremely resource intensive exercise and would result in an unwelcome plethora of signs and an ongoing maintenance liability.

· It is suggested that a trial pavement parking prohibition over a limited number of streets should be established by means of an experimental order. The effectiveness of the trial could be monitored with the outcome informing decisions regarding possible future roll out and related assessment and prioritisation protocols.

· It could be argued that there are footways which clearly require some pavement parking to take place , such as residential areas where there is no off street parking and narrow carriageways, and in areas where there is no off street parking and very wide footways. Permitted parking can be introduced by means of a Traffic Regulation Order. It is suggested that a protocol should be established to ensure that any such consideration is approached in a consistent and proportionate manner. 

14. Both Police and Council have the power to take action against offenders. In practice such action is rare and Gateshead Council has been reticent to use its powers.

15. There is current uncertainty as to the best course of action to deal with problems that may occur or when requests are received. There is a need for an agreed protocol to establish a consistency of approach between local authority and police.

16. To simply accept that pavements can be damaged or obstructed by illegally parked or moving cars is not appropriate. The Council should seek to be much more proactive in addressing this problem than it has been in the past.
Consultation

17. The Cabinet Members for Economy, Housing and Transport have been consulted on the proposals outlined in the report.

Alternative Options

18. The nationwide position has been researched. No additional, appropriate options have been identified, other than those discussed within this report.  
Implications of Recommended Option 

19. Financial Implications - The Strategic Director, Finance and ICT confirms that there are no additional financial implications associated with this report
20.
Risk Management Implication – There are no risk management implications.
21.
Human Resources Implications   – There are no Human Resource implications
22.      Equality and Diversity Implications – the EINA has been reviewed in the light of the adopted policy and that there is no identified impact in terms of Equality and Diversity.

23.
Crime and Disorder Implications – There are no crime and disorder implications
24.
Sustainability Implications – There are no sustainability implications

25.
Human Rights Implications – There are no Human rights implications
26. Area and Ward Implications – There are implications for all Wards.
APPENDIX 2

Prohibition of Pavement Parking – Legal Options

Legal Options Potentially Available to the Council

· Enforce existing waiting restrictions

· Serve notice on the offender to remove the structure –s143 HA 1980

· Consider introduction of Traffic Regulation Order

· Prosecution in relation to obstruction of a highway – s137 HA 1980

· Consider introduction of byelaws

· Prosecution in relation to damage to highway land caused by vehicles -s131 to 133 HA 1980

· Obstruction to footpath or public thoroughfare – s28 Town and Police Clauses Act 1847

· Leaving vehicles in a dangerous position on the road – s22 RTA 1988

· Prohibition of Parking on specific verges and footways – RTRA 1984

Opportunities
· As indicated above, there are a number of powers available to the Council which could assist in dealing with inappropriate or dangerous parking on footways/ verges. In general however, unlike powers available to the police, in most cases they are not able to provide a timely and proportionate response to an identified problem. 

· In certain circumstances the imposition of a TRO imposing a footway parking ban may well be held to be the best way forward:

· Points in favour

· The Council already has the necessary powers

· The process is well understood

· The restriction is easily understood

· An experimental scheme can be implemented to monitor effectiveness

· Points Against

· A blanket borough wide ban is not possible

· Each street would need to be listed separately in the TRO

· Signs must be erected at regular intervals

APPENDIX 3

Powers That Could Be Assumed

Sustainable Communities Act 2007

· Points in favour:

· If the power was granted it should be possible to impose a ban without having to sign each location

· It is a novel course of action

· Points against:

· There is no obligation on the Secretary of State to grant requests.

· Regulations require Council to constitute a local panel to consider the proposal.

· The Department for Transport has stated that it is not minded to give local authorities outside of London a general pavement parking banning power, where signage would not be needed.
Police Reform Act
· Points in favour:

· The procedure is fairly simple.

· It is necessary to apply to the Chief Constable to exercise limited police powers under a ‘Community Safety Accreditation Scheme’. Northumbria Police are generally supportive of such schemes.

· Points against:

· The police power which would be assumed would be the power to prosecute/ issue a fixed penalty notice for wilful and unnecessary obstruction. Vehicles parked on a footway but not causing an obstruction would not be eligible to receive such a notice.

· Although another authority appears to have had some limited success with the Accreditation Scheme, the Home Office list showing which powers can be included does not appear to include the power to issue FPN’s for causing an obstruction. 
APPENDIX 4

Pavement Parking Prohibition – Proposed Pilot Scheme

· At the present time a total ban on pavement parking would not be feasible due to the lack of current legislative powers. The only way forward would be to introduce TRO’s and associated signs on every street within the borough. This would however be an extremely resource intensive exercise and would result in an unwelcome plethora of signs and an ongoing maintenance liability.

· It is suggested that a trial pavement parking prohibition be established by means of an experimental traffic order. The order should relate to one or two areas only each containing a small number of residential streets.

· Inclusion of streets within the experimental order should be based on an acknowledgement that footway/ verge parking is causing a damage, danger and/ or an obstruction to other road users.

· The introduction of a ‘prohibition of verge and footway waiting order’ would mean that a vehicle parked on any part of the verge or footway in the length of road specified would be liable to receive a penalty charge notice. The aim would be to ensure that motorists park legally on the highway without obstructing the footway in the areas where it is a problem / danger to other road users.

· It is suggested that the proposed course of action would be to write to all ward councillors explaining our intention and inviting them to submit detail of streets or areas where they believe a prohibition would be of benefit. The selection of streets/ areas for inclusion within the trial would then be made on the basis of agreed criteria.

· It is anticipated that the proposal would need to be ratified by Cabinet prior to roll out.

APPENDIX 5

Pavement Parking – Suggested Course of Action

· The existing joint working arrangement with the Police represents a sound base from which to grow. It is suggested that the Council work with the Police to establish an improved protocol which would provide an effective and consistent response to the problem of pavement parking throughout Gateshead.

· Council officers – particularly those deployed in the streets and neighbourhood by Local Environmental Services – would provide eyes and ears to identify ongoing and emerging hot spots throughout the Borough.

· It is anticipated that Police would undertake enforcement at identified hot spots on a task by task basis or within further multi agency initiatives developed jointly with Council officers (a similar approach to the recent Coatsworth Road area initiative).

· The importance of publicity and education cannot be overstressed. The first and over riding objective should be to ensure that the public understand what powers are available to both the Council and the Police and that enforcement action will be taken against persistent offenders that cause problems of obstruction and damage.

· Initiatives could include articles in the Council News and other media placements, the issue of warning notices on site and campaigns held in specific areas.

· It is understood that the Government are reticent to give ‘pavement parking’ powers to local authorities outside of London as they believe that they are unlikely to be used fairly and consistently across the country. The present position is untenable and on balance it is believed that there would be advantages if civil enforcement powers for dealing with the obstruction of the highway were available to a local authority. It is suggested that the matter is debated within Tyne and Wear and perhaps by regional authorities in order that a consistent approach be adopted leading to a formal representation being made to the Government.

· The Council will issue warning letters to identified, persistent offenders.

· Legal action will be taken against those offenders who have damaged or wilfully obstructed the highway and have failed to respond positively to warning letters.

· A protocol should be prepared to ensure that any consideration of a permitted pavement parking TRO is undertaken on a consistent and proportional basis.

· A report will be prepared for Cabinet consideration. The report will review the current position, establish an operational protocol and seek to introduce a trial footway parking prohibition established by means of experimental order. The trial will seek to address problems at a small number of identified locations with a view to determining whether such prohibitions should in future be applied more widely.
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