










APPENDIX 2 

Consultation on Directive 2009/33/EC on the Promotion of Clean and Energy Efficient Vehicles


Policy Context 

1.
  The proposed response supports the vision for Gateshead set out in Vision 2030.  In particular the proposed consultation supports the Corporate Priorities for a Sustainable Gateshead.

Background

2.
The Directive on the promotion of clean and energy efficient vehicles was adopted at the Transport Council in March 2009.  Its stated aim is to promote and stimulate the market for clean and energy efficient vehicles and to improve the contribution of the transport sector to the environment, climate and energy policies of the European Union.

3.
The Directive introduces a requirement for contracting authorities, contracting entities and certain public passenger transport service operators to take into account energy and environmental impacts. This includes energy consumption and emission of CO2 and certain pollutants, when procuring road transport vehicles whether these vehicles are bought or leased under contract where the EU Procurement Directives apply.  

4.
The Department for Transport is now formally consulting on how relevant authorities will choose to apply the requirement, and is seeking comments on the draft statutory instrument and draft guidance note that the UK Government is preparing to accompany it.

Key Proposals in the Consultation
5.
Comments are being sought on the options proposed for taking energy and environmental impacts into consideration when determining who will be the successful bidder in future contracts.
Who and what is covered

6.
The organisations covered by the Directive are: contracting authorities, contracting entities and public passenger transport service operators.  “Contracting authorities” includes central, regional, local government and local authorities, NHS trusts, police and criminal justice system organisations.  “Contracting entities” includes UK water companies, electricity and gas distributors, ports and airports operators and the postal services of the Royal Mail Group.  Public passenger transport service operators are included when purchasing road transport vehicles to discharge a public service obligation under a public service contract.  This will include bus operators operating public service routes and passenger transport executives.

7.
The Directive covers the main forms of road transport vehicles: passenger cars, light commercial vehicles, heavy goods vehicles and buses.  These vehicles are covered whether they are bought or leased under contract where the EU Procurement Directives apply.  Exemption will exist for vehicles to be used on construction, ports and airport sites; vehicles for use by the military, civil defence, fire services and forces for maintaining public order; and mobile machinery.

Impact on Industry

8.
Vehicle suppliers and manufacturers are not directly affected by the Directive but may find need to provide information to purchasers and as the Directive intends, may find greater demand for lower emission vehicle options.
Enforcement

9.
Responsibility for compliance of the requirement to take into account the energy and environmental impacts when procuring road transport vehicles and demonstrating that compliance if challenged will rest with the contracting authority.

10.
A bidder in the procurement process who feels that the contracting authority has failed to take into account of this requirement, and has suffered (or risks suffering) loss or damage will be able to bring a claim in the High Court.

Options to Apply the Directive

11.
There are three options that can be used to take into account the requirement of the Directive:

· Set technical specifications for energy and environmental performance in the documentation for the purchase of road transport vehicles.  No guidance is provided as to how demanding this specification should be, it is left entirely with the procuring organisation e.g. all vehicles are to have CO2 emissions no higher than 130g/km as measured over the combined urban and extra-urban NEDC test cycle. 

· Include energy and environmental impacts in the purchasing decision by using energy and environmental impacts as award criteria as part of a procurement procedure.  Again, no guidance is provided as to how demanding this should be, it is left entirely with the procuring organisation e.g. a weighting of 25% could be given to energy and environmental performance so that higher marks are awarded for low carbon emissions, low pollutant emissions and high fuel economy.  It is possible to combine this option with the first so that a minimum standard is set and then marks are awarded based on by how much individual bidders exceed this requirement.

· Include energy and environmental impacts in the purchasing decision by monetising them in accordance with set methodology provided within Directive 2009/33/EC.  The level of weighting to be applied to these criteria would remain at the discretion of the contracting body.  The difference is that the energy and environmental impacts are monetised based on a financial value being attached to emissions.  This is calculated over the life of the vehicle based on assumptions on the average activity of vehicle classes and mileages driven.

Proposed response

12.
There are sixteen questions contained in the consultation document.  These are listed along with the proposed response in the attached Annex 1.

Consultation

13.
The Cabinet Members for Safer Stronger Communities and Culture have been consulted on the proposed response.

Alternative Options

14.
No alternative proposals are suggested.  

Implications Of Recommended Options:

15.

Financial Implications  - The Strategic Director, Finance and ICT confirms that the anticipated increase in costs associated with this Directive would have to be accommodated from within existing revenue budgets.

16.
Risk Management Implications - Any additional risk implications arising directly from this report is minimal, as risks associated with non-compliance will be avoided at the contract formulation stage.

17.
Human Resources Implications - Nil.

18.
Equality and Diversity Implications - Nil.

19.
Crime and Disorder Implications - Nil.

20.
Health Implications - It is unclear at this stage exactly what impact the Directive will have on procurement decisions however any reduction in local air pollution by using clean and energy efficient road transport vehicles will have a positive impact on the health of Gateshead residents.

21.
Sustainability Implications - The Directive will encourage, although not force, local authorities to consider energy consumption in vehicle procurement decisions.  This is already done at Gateshead Council and therefore there is unlikely to be a significant implication from this Directive.  Any implication that is felt will be positive.

22.
Human Rights Implications - Nil.

23.
Area and Ward Implications - Nil.

24.
Background Information
25.
The documents that have been relied upon in the preparation of this report include:

(i)
Consultation on Directive 2009/33/EC on the Promotion of Clean and Energy Efficient Vehicles.
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Annex 1

Proposed Response to Directive 2009/33/EC 

Question 1: Are you one of the authorities, entities or operators who will need to apply Directive 2009/33/EC?


Response:
Yes.  
Question 1a: Are you an authority or entity?

Response:
Yes, local authorities are classed as a “contracting authority” for the Directive.

Question 1b: Are you an operator?

Response:
No.  Gateshead Council holds a Operators Licence for goods vehicles but it is not a public passenger service operator.

Question 1c: Are your vehicles covered by this Directive?

Response:
Yes, Gateshead Council operates passenger cars, light commercial vehicles, heavy goods vehicles and buses.

Question 2:
Which of these three options for taking into account energy and environmental impacts do you think you will use?

Response:
Options 1 and 2.

Question 3:
Why do you think you would apply that option?

Response:
Both options 1 and 2 are relatively simple to integrate into existing procurement decision making and are equally clear to potential suppliers.  Option 3 is based on assumptions that may or may not be accurate, to differing degrees, across a varied fleet.

Question 4:
Does the guidance in Annex 3 provide sufficient information for you to set technical specifications, if you were to chose option 1 or 2?

Response:
Yes, Gateshead Council has sufficient expertise and knowledge to set appropriate technical specifications, which will vary between individual procurements based on vehicle type and use.

Question 4a: Are there any inaccuracies in the guidance?

Response:
Yes, for option 3 I would question the assumptions on the anticipated life expectancy and mileage of vehicles.  The guidance for options 1 and 2 appears to contain no inaccuracies.

Question 5:
If you are choosing to monetise energy and environmental impacts (option 3 above), do you consider the methodology in the Directive to be clear and straightforward to apply?

Response:
No, it is not proposed to use option 3 as it is considerably more complex to evaluate.

Question 5a: Whose role in your Organisation is it likely to be to apply options 2 or 

 3, if you were to chose these options?

Response:
Options would be applied jointly by transport management and procurement functions for commercial vehicles.  The Directive would be applied to leased cars jointly by finance and procurement functions.

Question 6:
What measures will you take to implement the Directive, i.e. changes to procurement documentation, guidance notes etc?

Response:
Gateshead Council would include scored specification criteria in future vehicle procurement contracts and frameworks.  Guidance would be given to bidders at this stage to ensure the correct information is returned to allow meaningful comparison and evaluation.  This would then cascade to min-competitions run from any frameworks.

Question 7:
To implement the requirement of the Directive, what additional costs do you think you will incur over and above those administration costs required to carry out a procurement exercise?

Response:
£2000 per year.  Calculated on the basis that in 2009/10 25 commercial vehicle procurement decisions were taken.  The Directive will require 2 additional hours of research and scoring for each decision, valued at £40 per hour.

Question 8:
Do you think the impact assessment is a fair assessment of the costs and benefits?

Response:
Yes, the assessment is sufficiently in-depth covering initial and on-going procurement costs, potential impact of purchase prices and the benefits that could be realised in terms of reduced fuel use and pollution costs.

Question 9:
Do you think the Statutory Instrument effectively implements the UK‘s obligation to the Directive?

Response:
Yes, there is sufficient detail within the Statutory Instrument.

Question 10: Do you think the proposed enforcement and remedies are suitable for 

 the implementation of the Directive?

Response:
Yes. The proposed enforcement regime places the onus on contract bidders to highlight non-compliance in contracting authorities.  Contracting authorities will have sufficient motivation to ensure compliance in themselves to avoid potential repercussions of non-compliance.  Any additional burden placed on contracting authorities to report compliance would only increase the costs associated with public procurement, reducing the value for money that can be gained through the public sector’s buying power.

Question 10a: Do you have any concerns about how the enforcement will affect 

   you?

Response:
No.  In effect this will add another term of the contract award criteria, and much like the other criteria, any bidder can challenge the contracting authority if they feel their submission has been unfairly regarded.


