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Summary of Gateshead Council commitments

	Reference
	Brief description
	Statements

	1.4
	Approach to the Act
	It is the policy of Gateshead Council to implement and adhere to the Mental Capacity Act 2005,  associated regulations, Deprivation of Liberty Safeguards and Codes of Practice.

	4
	Statutory principles
	Gateshead Council is committed to abide by the 5 statutory principles  which underpin the Mental Capacity Act 2005 and will ensure that the key principles are taken into account when applying decisions and actions under the Act. 

	6.3
	Expectation of commissioned organisations
	Organisations commissioned to deliver services on behalf of Gateshead Council, will be expected to comply with their statutory obligations as defined within their contract terms and conditions. This includes conforming in all aspects to the Mental Capacity Act 2005,  Deprivation of Liberty Safeguards Codes of Practice and associated legislation.

	8.1
	Identifying the decision maker
	In order to comply with the Act, Gateshead Council employees, its partners and service providers, will be variously required to assess the mental capacity of our Service Users to make decisions. The person who is required to assess the Service User’s capacity (decision maker) will be the person who wishes to take some action in connection with the Service User’s care or treatment or who is contemplating making a decision on the Service User’s behalf.

	8.3
	Capacity test
	It is the policy of Gateshead Council to develop and implement processes and procedures for its employees, to ensure that the single clear two stage test, as defined within the Mental Capacity Act 2005, for assessing whether a Person lacks capacity to take a particular decision at a particular time is completed
This will be recorded on MCA Form 1. 

	9.2
	Best interests recording
	It is the policy of Gateshead Council to develop and implement processes and procedures to ensure that employees complete a checklist of factors as defined in the Act, to determine what is in the best interests of the Service User.   Form MCA 2

	10.3
	Advance decisions to refuse medical treatment
	It is the policy of Gateshead Council to advise a medical decision maker of the existence of a valid and applicable advance decision made by the Service User prior to loss of capacity, even if others think that the decision to refuse treatment is not in their best interests. Gateshead accepts the responsibility of medical practitioners to apply exception criteria as stated in the Act. 

	11.5
	Independent mental capacity advocates
	It is the policy of Gateshead Council (when acting as primary decision maker under MCA or as the Supervisory Body for Deprivation of Liberty) to comply with its obligations to instruct, consult and receive a written report from an IMCA. 

	12.5
	Attorneys
	It is the policy of Gateshead Council to comply with its duty to consult with an Attorney appointed under a valid LPA/EPA (where known) when the decision required is within the scope of authority of the Attorney under that document. 

	12.7
	Employees limitations on being an attorney
	It is the policy of Gateshead Council not to permit employees during the course of their work, to act as an Attorney unless specifically part of their employment role. Where any employee is acting as an attorney as a result of personal commitments (family or friendships), it is incumbent upon the employee to advise their line manager in circumstances where a conflict of interest between attorney and employee roles is likely to occur or is occurring.

	13.4
	Accessing the Court of Protection
	Gateshead Council will develop and implement internal policies and procedures in relation to the appropriateness of the Council applying to seek permission to apply to the Court of Protection and making an application or to oppose an application. It is the policy of Gateshead Council to ensure that all other options have been explored prior to seeking permission to apply to the Court of Protection or to oppose an application taken already by family or the service user.

	13.6
	Applications to the Court of Protection
	It is the policy of Gateshead Council not to permit employees to make an application directly to the Court of Protection without the prior agreement of the Head of Adult or Children’s Services, whichever is appropriate. However, provision is made for emergency applications to be made without this agreement (but with the agreement of the Head of Legal Services), where it is not reasonably practicable to obtain such agreement in advance

	18.1
	Consent to the payment of charges
	It is the policy of Gateshead Council that employees have a duty to ensure that a service user has the capacity to consent to the payment of chargeable services, prior to obtaining the consent and entering into the contract.

	18.5
	Financial records and receipts
	It is the policy of Gateshead Council that when a Council employee is completing cash transactions, or acting formally on behalf of a service user who lacks capacity (via the Council acting as Appointee or Court of Protection Deputy/Receiver), they have a responsibility to keep bills, receipts and other proof of payment when paying for goods and services. 

	19.7
	Deprivation of liberty
	The Mental Health Act 2007, amends the Mental Health Act 1983, and is effective  from 1st April 2009. It amends the Mental Capacity Act to introduce new procedures and provisions to make relevant decisions about Deprivation of Liberty, in a persons best interests, otherwise than under the Mental Health Act 1983. 

	20.4
	Advance decisions
	Whilst it is the responsibility of a service user with capacity to bring the Councils attention the existence of a valid  and applicable advance decision the Council with take all reasonable steps to identify, record and adhere to them.  The existence and implications will be recorded within the service user’s care plan and we will notify healthcare professionals if required to do so, or when it is appropriate to do so.

	21.2
	Adult protection
	It is the policy of Gateshead Council that the Council’s safeguarding adult’s policies, processes and procedures for employees must be followed when they suspect abuse has, is, or may  take place. 

	21.4
	Criminal offence
	It is the policy of Gateshead Council to have a zero tolerance approach toward perpetrators of offences against vulnerable adults. The Mental Capacity Act makes it an offence to ill treat or wilfully neglects a person without capacity. Such matters will be reported to the police under Safeguarding Procedures.

	22.6
	Research
	It is the policy of Gateshead Council to only consider proposals for the approval of research involving service users that lack capacity, if the research is linked to:-

- an impairing condition that affects the person who lacks capacity, or

- the treatment of that condition and

- there are reasonable grounds for believing that the research would be less effective if     

              only people with capacity are involved and

- the research project has made arrangements to consult carers and to follow the other  

             requirements of the Act. 
The research must also meet one of two additional requirements prior to consideration:-

1. The research must have some chance of benefiting the person who lacks capacity. 

            The benefit must be in proportion to any burden by taking part, or

2. The aim of the research must be to provide knowledge about the cause of, or 

             treatment or care of people with, the same impairing condition – or a similar condition. 

            The risk to the person who lacks capacity must be negligible, there must be no significant 

            interference with the freedom of action or privacy of the person who lacks capacity, and 

            nothing must be done or in relation to the person who lacks capacity which is unduly     

            invasive or restrictive.
 

	23.2
	Disclosure of information
	It is the policy of Gateshead Council that employees will be required to act upon such requests (personal information disclosure), in accordance with the law. Disclosure of, and access to, such information is regulated by the Data Protection Act 1998, other Acts (e.g. Crime and Disorder Act, Criminal Justice Act 2003); The common law duty of confidentiality; Professional codes of conduct on confidentiality; Information sharing protocols; The Human Rights Act 1998 and European Convention on Human Rights. 

	23.4
	Disclosure of information
	It is the policy of Gateshead Council (in accordance with the Data Protection Act 1998), to comply with its legal duty to release information requested under a Lasting Power of Attorney for financial affairs, or personal welfare or Enduring Power of Attorney. Gateshead Council will update relevant policies and procedures to incorporate guidance on dealing with requests for information on behalf of a person who lacks capacity and requests for information by attorneys, deputies, receivers and IMCA. 

	23.6
	Recording decisions
	It is the policy of Gateshead Council to record accurately the decisions made regarding the assessment of mental capacity, and the determination of best interests in accordance with standard reporting procedures. Information must be recorded electronically or manually within Service User files. Information should be retained in accordance with Gateshead Council retention guidelines.  From 1st October copies of any MCA1 and MCA 2 should be forwarded to the Mental Capacity Act Coordination Team, Denis Johnston Centre, Temple Park Road, South Shields, NE34 OEW,   to enable audit of process.

	23.7
	Recording involvements and consents
	It is the policy of Gateshead Council to record accurately the known existence of Advance Decisions, Department of Work and Pensions Appointees, Enduring Powers of Attorney, Lasting Powers of Attorney and Court of Protection Receivers/Deputies and their application. It is also the policy of Gateshead Council to record accurately consents to disclose, share and receive information via a third party and the revoking of any such consent.

	
	
	


1. BACKGROUND

1.1. The Mental Capacity Act 2005 provides a statutory framework to empower and protect vulnerable people who may not be able to make their own decisions and provides a framework for people with capacity to make plans for a time in the future when they may have lost mental capacity. The Act received Royal Assent on 7 April 2005 and came into force in 2 phases, April and October 2007. 

1.2. The Act enshrines in statute current best practice and common law principles concerning people who lack mental capacity and those who make decisions on their behalf. The Act makes it clear who can make decisions, in which situations and how they should go about this. The Act also enables people to plan ahead for a time when they may lose capacity. It replaces current statutory schemes for Enduring Powers of Attorney and Court of Protection receivers with reformed and updated schemes. 

1.3. The Mental Capacity Act applies in conjunction with other legislation relevant to or affecting property and affairs, care, or treatment of people who may lack capacity in relation to specific matters. These include, Care Standards Act 2000, Data Protection Act 1998, Disability Discrimination Act 1995, Human Rights Act 1998, Mental Health Act 1983, National Health Service and Community Care Act 1990 and Human Tissues Act 2004.
Note: This list is illustrative and not intended to be exhaustive employees should be mindful of new legislation and the dates implemented.
1.4. It is the policy of Gateshead Council to implement and adhere to the Mental Capacity Act 2005, its Code of Practice, associated regulations and any subsequent amendments.

2. PURPOSE AND SCOPE

2.1. Gateshead Council employees and providers of commissioned services have a key role in helping and supporting people. Employees and providers are often at the centre of the process of supporting people to understand what decisions need to be made and why, and what the consequences of those decisions will be. The Mental Capacity Act 2005 will bring about a significant change to working practices and the way in which we approach some areas of decision making in the future. 

2.2. It is recognised that Gateshead Council Service Users include people who may lack the capacity to make their own decisions. 

2.3. This policy sets out legal and organisational boundaries, guiding principles, together with roles and responsibilities. The policy compliments the Mental Capacity Act 2005 Code of Practice and specific procedures and practice guidance created by Gateshead Council. 

3. DEFINITION OF MENTAL CAPACITY

3.1. Informed consent of a person is the cornerstone informing and underpinning involvements by Gateshead Council staff with people in the community.

3.2. Having mental capacity means that a person is able to make their own decisions. The Mental Capacity Act 2005 is designed to cover situations where someone is unable to make a decision because their mind or brain is affected. The law states that a person is unable to make a particular decision if they cannot do one or more of the following four things:-

- Understand information given to them
- Retain information long enough to be able to make a decision
- Weigh up the information available to make a decision
- Communicate their decision

4. FIVE KEY PRINCIPLES OF THE MENTAL CAPACITY ACT 2005
Gateshead Council is committed to abide by the 5 statutory principles which underpin the Mental Capacity Act 2005 and will ensure that the key principles are taken into account when applying decisions and actions under the Act. 

4.1. A PRESUMPTION OF CAPACITY
Every Adult has the right to make his or her own decisions and must be assumed to have capacity to do so unless it is established otherwise.

4.2. INDIVIDUALS BEING SUPPORTED TO MAKE THEIR OWN DECISIONS
People must be given all practicable help to make their own decisions before anyone treats them as not being able to make their own decisions. 

4.3. UNWISE DECISIONS
Just because a person makes what might seem as an unwise decision, they should not be treated as lacking capacity to make that decision. 

4.4. BEST INTERESTS
An act done or decision made under the Act for or on behalf of a Person who lacks capacity, must be done in their best interests.

4.5. LEAST RESTRICTIVE OPTION
Anything done for, or on behalf of a Person who lacks capacity, should be the least restrictive of their basic rights and freedoms.


5. WHICH OF OUR SERVICE USERS MAY THIS POLICY AFFECT?
5.1   A Service User is defined for the purposes of this policy as the people we come into  contact with during our -day -to day business, as employees of Gateshead Council or providers of commissioned services.

5.1   The Mental Capacity Act 2005 primarily affects our Service Users aged 16 and above, although certain elements of the Act apply to children under the age of 16.

5.2   Gateshead Council recognises that any of our Service Users have the potential to lack capacity at sometime during their lives. Loss of capacity could be temporary or permanent and could be due to symptoms of drug and alcohol use, delirium, concussion following head injury, conditions associated with some forms of mental illness, dementia, significant learning disability, long term effects of brain damage, confusion, drowsiness or loss of consciousness due to a physical or medical condition.

The Mental Capacity Act 2005 also allows people to plan ahead, for a time at which they may lack capacity. Gateshead Council employees, may therefore be required to be involved in this process. 
6 IMPLICATIONS FOR OUR EMPLOYEES, PARTNERS AND PROVIDERS OF COMMISSIONED SERVICES
6.1 The Act introduces a new criminal offence of ill treatment or wilful neglect of a person who lacks capacity. A person found guilty of such an offence may be liable to imprisonment for a term of up to five years.


6.2 The Mental Capacity Act 2005 applies to everyone involved in the treatment, care, or support of someone who lacks capacity (including paid carers and family carers). 

Gateshead Council employees, our partners and the providers of our commissioned services, who are involved in, or are directly responsible for, the care of someone who lacks capacity, have an obligation to comply with the Mental Capacity Act 2005 and associated Code of Practice. 

This includes employees within Older Peoples Services, Learning Disability services, Mental Health services, Disability services and Children’s and Housing Services. This policy also applies to Gateshead Council employees working within Partnerships and Integrated Services.


6.3 Organisations commissioned to deliver services on behalf of Gateshead Council, will be expected to comply with their statutory obligations as defined within their contract terms and conditions. This includes conforming in all aspects to the Mental Capacity Act 2005, Codes of Practice and associated legislation.

6.4 Our Partner organisations will also be expected to have their own robust policy, processes and procedures in place to guide their own employees. Where not present, there will be an expectation that organisations working in partnership with Gateshead Council, will meet the minimum standards set out in this policy, together with associated processes and procedures. 

6.5 Additionally anyone appointed as an attorney of a Lasting or Enduring Power of Attorney, a Deputy or Receiver appointed by the Court of Protection, a Department of Work and Pensions Appointee, or is acting as an Independent Mental Capacity Advocate, or is carrying out research approved in accordance with the Act, must comply with the Mental Capacity Act 2005 and associated Code of Practice.


6.6 Other Gateshead Council employees not directly involved in the care of someone who lacks capacity will be expected to have an awareness of the new criminal offence, Mental Capacity Act 2005 and associated Code of Practice.

7 WHAT DECISIONS ARE NOT COVERED BY THE ACT

7.1 The Mental Capacity Act covers a wide range of decisions made, or actions taken on behalf of people who may lack capacity to make specific decisions themselves.  These can be day to day matters such as what to wear, or what to buy when doing the weekly shop, through to decisions about major life changing events, such as a change to accommodation or undergoing a major surgical operation. 


7.2 Nothing in the Mental Capacity Act permits a decision to be made on someone else’s behalf in any of the following matters:-

- consenting to marriage or civil partnership

- consenting to have sexual relationships

- consenting to a decree of divorce on the basis of two years separation

- consenting to the dissolution of a civil partnership

- consenting to a child being placed for adoption or the making of an adoption order

- discharging parental responsibility for a child in matters not relating to the child’s property

- giving consent under the Human Fertilisation and Embryology Act 1990


7.3 Where a person who lacks capacity to consent is currently detained and being treated under Part 4 of the Mental Health Act 1983, nothing in the Act authorises anyone to:-

- give the person treatment for mental disorder, or

- consent to the person being given treatment for mental disorder

7.4 Nothing in the Act permits a decision on voting at an election for public office or at a referendum, to be made on behalf of a person who lacks capacity to vote.


7.5 For the avoidance of doubt, nothing in the Act is to be taken to affect the law relating to murder, manslaughter or assisting suicide.


7.6 Although the Mental Capacity Act does not allow anyone to make these decisions on behalf of someone who lacks capacity to make such a decision for themselves, the Mental Capacity Act does not prevent action being taken to protect a vulnerable person from abuse or exploitation.


8 DETERMINING LACK OF CAPACITY

8.1 In order to comply with the Act, Gateshead Council employees, its partners and service providers, will be variously required to assess the mental capacity of our Service Users to make decisions. The person who is required to assess the Service User’s capacity (decision maker) will be the person who wishes to take some action in connection with the Service User’s care or treatment or who is contemplating making a decision on the Service User’s behalf. (Using MCA1 and MCA2 forms)


8.2 Employees, partners and service providers during the course of their work, may be required to either assess or take part in each other’s assessment of capacity.

8.3 It is the policy of Gateshead Council to develop and implement processes and procedures for its employees, to ensure that the single clear two stage test, as defined within the Mental Capacity Act 2005, for assessing whether a Person lacks capacity to take a particular decision at a particular time is completed. This test is ‘decision’ and ‘time’ specific’. 

8.4 Specifically, Gateshead Council employees will as a minimum, give consideration to the following questions when completing the test:-

- 
Does the Service User have all the relevant information needed to make the                                                                       

             decision in question?

-
Could the information be explained or presented in a way that is easier for the 
              Service User to understand?

-
Are there particular times of the day when the Service User’s understanding is     
              better or particular locations where they may feel more at ease? 


Can the decision be put off until the circumstances are right for the person 
              concerned?

-
Can anyone else help or support the Service User to make choices or express a 
              view, such as an independent advocate or someone to assist communication?

8.5 Where doubts remain about capacity, Gateshead Council employees need to be able to show on the balance of probabilities that the person lacks capacity to make that particular decision at that particular time. If the doubt remains, they should consider making a referral to a psychiatrist or psychologist for further assessment. 

8.6 The outcome of all assessments made for or on behalf of Gateshead Council will be recorded in the Service User’s records.


9 DETERMINING THE BEST INTEREST OF OUR SERVICE USERS

9.1 The Mental Capacity Act 2005 states that an act done or decision made for or on behalf of a person who lacks capacity, must be in that persons best interests. Acts done or decisions made may be carried out without formal procedures or court intervention.


9.2 It is the policy of Gateshead Council to develop and implement processes and procedures to ensure that employees complete a checklist of factors as defined in the Act, to determine what is in the best interests of the Service User. The assessment will include as a minimum, the following factors:-


~ Equal consideration and non-discrimination


~ Considering all relevant circumstances


~ Regaining capacity


~ Permitting and encouraging participation


~ Special considerations for life sustaining treatment


~ The Service User’s wishes and feelings, beliefs and values


~ The views of other relevant people.

9.3 The outcome of assessments completed for and on behalf of Gateshead Council, will be recorded in the Service User’s records.

10 RESTRICTIONS AND LIMITATIONS OF BEST INTERESTS POLICY
10.1 The Mental Capacity Act 2005 (s.5) clarifies the common law principle of necessity it states that an act done or decision made for or on behalf of a person who lacks capacity, must be in that person’s best interests and may be carried out without formal procedures or court intervention, but with clear restrictions and limitations. The Act provides protection for employees from being prosecuted for acts carried out in the best interests of the service user, which could be classified as civil wrongs or crimes. By providing protection, the Act allows necessary caring acts or treatment to take place as if a service user who lacks capacity to consent had consented to them. Employees providing care of this nature do not therefore need to get formal authority to act, but must be able to demonstrate that they believed that the service user lacked capacity and were acting in his/her best interests 

10.2 The Mental Capacity Act 2005 does not give employees caring for or treating someone the power to make any other decisions on behalf of service users who lack capacity except for those connected with care or treatment. Instead, it offers protection from liability so that employees can act in connection with the service user’s care or treatment. The power to make decisions on behalf of a service user who lacks capacity can be granted through other parts of the Act (such as the powers of attorneys and deputies). 

Actions that might be protected from liability include help with washing, dressing, personal hygiene, eating, drinking, giving medication, communication, mobility, moving house or help to take part in day care, education, social activities or providing medical or dental assessment or treatment. These actions would only receive protection from liability if the service user is reasonably believed to lack capacity to give permission for the action and the action must be considered in the service user’s best interests.

10.3 There are two circumstances when the best interests principle will not apply. The first is where a service user has previously made an advance decision to refuse medical treatment whilst they had the capacity to do so. The second concerns the involvement in research, in certain circumstances when someone lacking capacity to consent. It is the policy of Gateshead Council to abide by an advance decision made by the Service User prior to loss of capacity, even if others think that the decision to refuse treatment is not in their best interests. Gatesheadaccepts the responsibility of medical practitioners to apply exception criteria as stated in the Act. Gateshead Council policy on research is detailed within the Research section of this policy. 

10.4 Further Considerations- Limitations on Protection from Liability
Gateshead Council employees should be mindful of the following limitations:-

Restraint

If restraint is being considered:-


Is it necessary to prevent harm to the person who lacks capacity or    
                          others?


Is it a proportionate response to the likelihood of the person suffering harm and to 
              the seriousness of that harm?


Could restraint be classed as a ‘deprivation of the person’s liberty?

Conflict During Decision Making:-

Does the action conflict with a decision that has been made by an attorney or deputy under their powers? 

Paying For Necessary Goods and Services

If someone wishes to use the person’s money to buy goods or pay for services for someone who lacks capacity to do so themselves, are those goods or services necessary and in the person’s best interests? Is it necessary to take money from the person’s bank or building society account or to sell the person’s property to pay for goods and services? If so, formal authority will be required.

11 INDEPENDENT MENTAL CAPACITY ADVOCATE
11.1 The new statutory Independent Mental Capacity Advocate (IMCA) Service became operational in England from 1st April 2007. 


11.2 Three local authorities north of the Tyne (Newcastle City Council, Gateshead Council and Northumberland Care Trust) have collaboratively commissioned Skills For People and their partner Spiral Skills to deliver a North of Tyne IMCA Service. 

11.3 The purpose of the IMCA service is to help make decisions regarding particularly vulnerable people who lack the capacity to make important decisions about serious medical treatment and changes of accommodation. The IMCA service is available to those people who have no family or friends whom it would be appropriate to consult about those decisions and in particular circumstances concerning the protection of vulnerable adults. 

11.4 An Independent Mental Capacity Advocate (IMCA) is someone instructed to support and represent a person who lacks capacity to make certain serious decisions. Each IMCA is approved by Gateshead Council, to undertake their role, which is to gather information, provide support to the person concerned and make representations about that person’s wishes, feelings, beliefs and values, at the same time as bringing to the attention of the decision-maker all factors that are relevant to the decision. They will also be able to challenge the decision maker.
11.5 It is the policy of Gateshead Council (when acting as primary decision maker) to comply with its obligations to instruct, consult and receive a written report from an IMCA, where a service user lacks capacity to make a decision required at a particular moment in time and there are no appropriate friends, relatives or unpaid carers to consult and they have not made a Lasting /Enduring Power of Attorney and where the decision to be made relates specifically to one of the following: -


NHS to provide or secure the provision of serious medical treatment or


NHS to place in hospital, or proposes a move to another hospital, for a stay longer than 28 days or NHS to place in a care home, or proposes a move to a different care home, for a stay likely to be longer than 8 weeks or as a result of an assessment under section 47 of the NHS and Community Care Act 1990, Local Authority to provide residential accommodation in a care home or its equivalent, or proposes a move to another care home or its equivalent, for a stay likely to be longer than 8 weeks.
Although not a statutory requirement, Gateshead Council employees and Partners within NHS Trusts, have been granted the powers to consult an IMCA in Adult Protection Cases (even if the Service User who lacks capacity has family and/or friends to consult) and Accommodation Reviews. It is the policy of Gateshead Council to use its granted powers where it is deemed by the decision maker, that IMCA involvement would be beneficial to the Service User.

11.6 Gateshead Council employees and partners within NHS Trusts, do not have a duty to instruct an IMCA for decisions about serious medical treatment which is to be given under part 4 of the Mental Health Act 1983, nor is there a duty to do so in respect of a move/change of accommodation, if the service user is required to move/change accommodation under the Mental Health Act.

11.7 Gateshead Council, Skills For People and its partner Spiral Skills IMCA Service will develop and implement processes and procedures to guide Council employees through the IMCA referral, consultation, decision making and resolving disputes process. 


12 LASTING POWER OF ATTORNEY
12.1 Lasting Powers of Attorney (LPA) came into effect from 1 October 2007, replacing Enduring Powers of Attorney and introduces new safeguards against abuse and exploitation.

12.2 An EPA allows an attorney to make decisions solely about property and affairs both before and after loss of capacity (or during periods of fluctuation) according to the person’s wishes. Enduring Powers of Attorney signed and dated on or prior to 30th September 2007, will remain valid after the introduction of the new Lasting Powers of Attorney, new Enduring Powers of Attorney cannot be made after this time. 

12.3 A Lasting Power of Attorney is a legal document by which one person (the donor) aged 18 or over, gives another person(s) the authority to act on their behalf. This may be in relation to property and financial affairs, or personal welfare, healthcare and consent to medical treatment. There is one form for property and financial affairs and a different form for personal and medical decisions. The Lasting Power of Attorney must be executed in a prescribed form and it must be registered with the Public Guardian before it can be used. An LPA can only be made if the person has capacity to do so.

12.4 Lasting Powers of Attorney in relation to property, affairs and finance can be used both before or after the donor loses capacity, according to the donor’s wishes. Lasting Powers of Attorney in relation to personal welfare, healthcare and medical treatment, can only be used when the donor lacks capacity to make a decision in this respect. 

12.5 When a Service User or their representative makes known the existence of an LPA/EPA, Gateshead Council will check the LPA/EPA for validity and appropriateness, and maintain a copy on the service users records. This is essential as an Attorney under the Enduring Power of Attorney arrangements did not have the power to make personal and medical decisions and an Attorney under an Lasting Power of Attorney for financial affairs and property has no power to make personal and medical decisions. It is the policy of Gateshead Council to comply with its duty to consult with an Attorney appointed under a valid LPA/EPA (where known) when the decision required is within the scope of authority of the Attorney under that document. Appropriate processes and procedures will be established to assist employees in the checking of validity and the recording of the EPA/LPA and other forms of consent.

12.6 Service Users subject to the Mental Health Act 1983 are able to make a Lasting Power of Attorney, if they have the capacity to do so. An attorney cannot consent to or refuse treatment for a mental disorder for a service user detained under Section 28 of the Mental Health Act.

12.7 An Attorney is a person chosen personally by the Service User. It is the policy of Gateshead Council not to permit employees during the course of their work, to act as an Attorney unless specifically part of their employment role. Where any employee is acting as an attorney as a result of personal commitments (family or friendships), it is incumbent upon the employee to advise their line manager in circumstances where a conflict of interest between attorney and employee roles is likely to occur or is occurring.

13 COURT OF PROTECTION AND THE APPOINTMENT OF DEPUTIES
13.1 The Mental Capacity Act 2005 establishes a new specialist court, known as the New Court of Protection, with a new jurisdiction to deal with decision making for adults who lack capacity. The new court has power to make decisions about property and affairs and personal welfare (welfare and healthcare) matters. The Court of Protection has the powers to:


- Decide whether the person has capacity to make a particular decisions for themselves


- Make declarations, decisions or orders on financial or welfare matters affecting people  
who lack capacity to make such decisions

- Appoint deputies to make decisions for people lacking capacity to make those decisions

- Decide whether a Lasting Power of Attorney or Enduring power of Attorney is valid, and

- Remove deputies or attorneys who fail to carry out their duties.

13.2 If a service user has not appointed or is unable to appoint an attorney (EPA/LPA) and they need certain protective decisions made on their behalf, which cannot be taken other than by bringing the matter to court, then an application will be made to the Court of Protection. In most cases, the application will be made by the service user’s family or carers, but occasionally by Gateshead Council, where no other appropriate person can be identified, or where there is a conflict between the family/carers and the rights/best interests of the service user (e.g. the family are abusing the service user or they are in internal conflict which prevents them making appropriate decisions on the service user’s behalf. 

13.3 Council employees will abide by the procedures of the new Court of Protection made under the authority of the Lord Chief Justice with the agreement of the Lord Chancellor and published by the Office of the Public Guardian (OPG). Employees will use the guidance and procedures as defined within the Court of Protection Rules and Practice Directions issued by the Court. 


13.4 Gateshead Council will develop and implement internal policies and procedures in relation to the appropriateness of the Council applying to seek permission to apply to the Court of Protection and making an application or to oppose an application. It is the policy of Gateshead Council to ensure that all other options have been explored prior to seeking permission to apply to the Court of Protection or to oppose an application taken already by family or the service user.


13.5 The Court of Protection may seek to appoint the Director of Adult or Children’s Services as a deputy, when satisfied that the Council has arrangements to avoid possible conflicts of interest. When appointing a Director as deputy, the Court can also include the successor to the post as deputy. A deputy may seek professional or expert advice, but they cannot give their decision -making responsibilities to someone else. In certain circumstances, the Court will authorise the delegation of specific tasks (e.g. appointment of an Investment Manager to conduct investment business). In certain circumstances, e.g. when it is a post holder such as a Director of Adult Services appointed as deputy, then such a deputy will be able to delegate to his/her staff, but the deputy is still responsible for any actions or decisions taken, and can therefore be held accountable for any errors that are made. 

13.6 It is the policy of Gateshead Council not to permit employees to make an application directly to the Court of Protection without the prior agreement of the Head of Adult or Children’s Services, whichever is appropriate. However, provision is made for emergency applications to be made without this agreement (but with the agreement of the Head of Legal Services), where it is not reasonably practicable to obtain such agreement in advance. However, agreement should then be sought as soon as possible after the initial emergency application.  Where the Court seeks to appoint as a deputy, either on the Council’s application or on the Court’s initiative, an employee other than the Head of Adult or Children’s Services, prior agreement must be obtained from both the named employee and the Head of Adult or Children’s Services. In some circumstances, it may be appropriate that the Deputy for welfare matters would be a different person to the person appointed for financial affairs, as this would avoid a conflict of interest between the two roles. 
13.7 Gateshead Council employees acting as Deputy on behalf of the Court of Protection will have a duty:-
-
To follow the Act’s statutory principles, comply with the Directions of the Court of Protection and have regard to the guidance of the Code of Practice;.
-
To act or make decisions in the best interests of the person who lacks capacity;
-
To act within the scope of their authority as Deputy and only make decisions the Court has given them authority to make;
-
Not take advantage of their situation (fiduciary) and adhere to the standard of conduct 

expected of Deputies;
-
To act in good faith with due care and skill and respect the service users confidentiality
-
Indemnify the person against legal liability to third parties caused by the Deputy’s     
        negligence
 - 
Not delegate duties unless authorised to do so by the Court of Protection;

Failure to comply with these duties could also result in employee disciplinary procedures and in some circumstances the Deputy could be personally liable to criminal charges of fraud and negligence.

13.8 The Office of Public Guardian (OPG) is responsible for the supervision and support of Deputies and if it is felt that possible abuse or exploitation has or is taking place by any Deputy appointed by the Court of Protection, Gateshead Council have a duty to inform the OPG immediately. 

13.9 Gateshead Council employees appointed by the Court on or prior to 1st October 2007 as Receivers to deal with the property and affairs of someone who lacks capacity will be treated as Deputies, but will keep their existing powers and duties and will be known as a Deputy for financial affairs. Employees appointed as Receivers will have due regard to the Mental Capacity Act 2005 and will follow the guidance and procedures defined within the MCA Code of Practice and the Office of Public Guardian guidance for Receivers/Deputies for financial affairs. 

14 COURT OF PROTECTION AND CASES INVOLVING YOUNG PEOPLE AGED 16 OR 17
14.1 Either a court dealing with family proceedings or the Court of Protection can hear cases involving young people aged 16 or 17 who lack capacity. In some cases, the Court of Protection can hear cases involving people younger than 16. Under section 21 of the Mental Capacity Act, the Court of Protection can transfer cases concerning children to a court that has powers under the Children Act 1989. Such a court can also transfer cases to the Court of Protection.


15 COURT OF PROTECTION – SERIOUS HEALTHCARE AND MEDICAL TREATMENT

15.1 Decision makers have a duty to make an application to the Court of Protection for a declaration that a proposed action is lawful before that action is taken in the following situations:- 

- Decisions about the proposed withholding or withdrawal if artificial nutrition and hydration from patients in a permanent vegetative state

- Cases involving organ or bone marrow donation by a person who lacks capacity to consent

- Cases involving the proposed non-therapeutic sterilisation of a person who lacks capacity to consent to this

- All other cases where there is a doubt or dispute about whether a particular treatment will be in a person’s best interests. 

Gateshead Council will use the guidance provided by the Court of Protection and Office of Public Guardian and will produce appropriate internal processes to support the making of an applications. 


16 COURT OF PROTECTION LIMITATIONS

16.1 Section 20 of the Mental Capacity Act 2005 sets out specific restrictions on a Deputy’s powers. A Gateshead Council Court Appointed Deputy has no authority to make decisions or take actions in the following respect:-


- where the action is intended to restrain the person who lacks capacity

- if they think that the person concerned has capacity to make a particular decisions for 

  themselves

- if their decision goes against a decision made by an attorney acting under a Lasting       
                 Power of Attorney granted by the person before they lost capacity, or

             - to refuse the provision or continuation of life-sustaining treatment for a person who lacks 


capacity to consent


16.2 Deputies appointed by the Court of Protection will not be able to give consent on a service user’s behalf for treatment under Part 4 of the Mental Health Act 1983, where the service user is liable to be detained under the Mental Health Act. Deputies will  not be able to take decisions about where a person subject to guardianship should live, or take decisions that conflict with decisions that a guardian has a legal right to make.


17 THE FUNCTIONS OF THE PUBLIC GUARDIAN

17.1 The Mental Capacity Act 2005 also introduces a new statutory office, the Public Guardian. The Public Guardian is appointed by the Lord Chancellor. The Public Guardianship Office will cease to exist on the Public Guardian’s implementation and the Public Guardian will be supported by the Office of the Public Guardian, an executive agency of the Department of Constitutional Affairs. 

The functions of the Public Guardian are set out in Section 58 of the Mental Capacity Act and include establishing and maintaining registers for Lasting Powers of Attorney and of Court of Protection orders appointing deputies. The Public Guardian also has the function of supervising deputies and directing visits by Court of Protection Visitors. The Office of the Public Guardian has established a Customer Service Unit that provides information to people considering taking steps to provide for Attorneys to take key decisions for them, should they lose capacity to do so themselves.
PAYING FOR GOODS AND SERVICES AND THE HANDLING OF MONEY ON BEHALF OF SERVICE USERS WHO LACK CAPACITY

17.2 A contract entered into by a service user who lacks capacity to make the contract cannot be enforced if the other person knows, or must be taken to have known, of the lack of capacity. It is the policy of Gateshead Council that employees have a duty to ensure that a service user has the capacity to consent to the payment of chargeable services, prior to obtaining the consent and entering into the contract. 
Where there are doubts regarding the service user’s capacity to arrange payment for themselves or to consent to another person acting on their behalf, the employee must complete the single clear test to determine lack of capacity and decide what would be in the service user’s best interests. Where another person is known to have valid and appropriate legal control of the finances and the property of a person who lacks capacity to manage their own affairs, Gateshead Council have a duty to consult the representative prior to entering into any contract.


17.3 The Act does not give Gateshead Council employees and others access to a person’s income or assets. Nor does it allow employees or others to sell the person’s property. Anyone wanting access to money held in a service user’s (who lacks capacity) bank or building society, to enable the payment of goods and services to take place, will need formal legal authority. They will also need legal authority to sell a service user’s home. 

Such authority could be given by the Service User in a Lasting Power of Attorney (Property and Affairs) or an Enduring Power of Attorney entered into prior to 1 October 2007, (both when completed prior to loss of capacity), or gained via the Court of Protection (Deputy / Receiver) or Department of Work and Pensions (Appointeeship) after loss of capacity has occurred. Gateshead Council employees are therefore not permitted to pay for goods and services via direct or indirect access to a bank or building society account, on behalf of a service user who lacks capacity, unless formal authority to do so is held.


17.4 Gateshead Council employees may be required to complete cash transactions on behalf of a service user who lacks capacity, to purchase necessary goods and services. Gateshead Council employees are protected from liability if they are able to demonstrate that the action taken is in the best interests of the service user and that the necessary goods and services are purchased at a reasonable price. 
17.5 ‘Necessary’ is defined for the purposes of this policy as ‘something that is suitable to the person’s condition in life and their actual requirements when the goods or services are provided, with the aim of making sure that the person can enjoy a similar standard of living and way of life to those they had prior to loss of capacity’ (s 7 of the Act and the Code).
17.6 It is the policy of Gateshead Council that when a Council employee is completing cash transactions, or acting formally on behalf of a service user who lacks capacity (via the Council acting as Court of Protection Deputy/Receiver), they have a responsibility to keep bills, receipts and other proof of payment when paying for goods and services. 
Keeping appropriate financial records and documentation is a requirement of the national minimum standards for care homes or domiciliary care agencies and the Court of Protection. 
17.7 Gateshead Council will ensure that existing policy and procedures in relation to the management of service users’ finance and estate, completing financial assessments, payment of goods and services on behalf of a service user and other associated documentation are compliant with the requirements of the Act and Code of Practice. 
Gateshead Council will ensure that appropriate guidance is developed to assist employees and service users in the complex areas of finance and making advance arrangements for the management of property and affairs, for a time when capacity may be lost. 
18 MENTAL HEALTH ACT 1983 (as amended by Mental Health Act 2007)
18.1 The Mental Health Act 1983 provides ways of assessing, treating and caring for people who have serious mental disorder that puts them or other people at risk. It sets out when:-

- people with mental disorders can be detained in hospital for assessment or treatment

- people who are detained can be given treatment for their mental disorder without their 
                  consent

            - people with mental disorders can be made subject to guardianship or after-care under  

                 supervision to protect them or other people.


18.2 Gateshead Council has a duty to consider using the Mental Health Act 1983 (as amended by the Mental Health Act 2007) to detain and treat someone who lacks capacity to consent to treatment if:-

- it is not possible to give the person the care or treatment they need without doing 
   something that might deprive them of their liberty

- the person needs treatment that cannot be given under the Mental Capacity Act

- the person may need to be restrained in a way that is not allowed under the Mental   

   Capacity Act.

- it is not possible to assess or treat the person safely or effectively without treatment   

   being compulsory

- the person lacks capacity to decide on some elements of the treatment but has the 
  capacity to refuse a vital part of it

- there is some other reason why the person might not get treatment, and they or  
   somebody else might suffer harm as a result

18.3 Gateshead Council recognises that many people covered by the Mental Health Act 1983 have the capacity to make decisions themselves. Some however, will lack capacity and thus decision makers have a duty to decide whether to use the Mental Health Act or the Mental Capacity Act, or both, to meet the needs of people with mental health problems who lack capacity to make decisions about their own treatment. Gateshead Council employees have a duty to uphold the principles of the Mental Capacity Act even if the Service User is subject to the Mental Health Act with the following exceptions:-


- if the service user is liable to be detained under the MHA, decision makers cannot normally rely on the MCA to give mental health treatment or make decisions about that treatment on the service users behalf

- if the service user can be given mental health treatment without their consent because they are liable to be detained under the MHA, they can also be given mental health treatment that goes against an advance decision to refuse treatment
- 
if a service user is subject to guardianship, the guardian has the exclusive right to make certain decisions, including where the service user is to live
- 
IMCAs do not have to be involved in decisions about serious medical treatment or accommodation, if those decisions are made under the MHA


18.4 Section 5 of the Mental Capacity Act provides legal protection for people who care for or treat someone who lack mental capacity, providing they follow the Act’s principles and only if action taken is in the person’s best interests. There are limitations in terms of restraint and no protection for actions that deprive a person of their liberty, or the giving of treatment that goes against an advance decision to refuse treatment. None of these limitations and restrictions apply to the Mental Health Act, but employees should be mindful of the limitations and protections within this Act. 


18.5 Gateshead Council employees should never consider Guardianship as a way to avoid the Mental Capacity Act. They should determine whether they could achieve their aims without guardianship for service users that lack capacity, prior to making an application for Guardianship under section 7 of the Mental Health Act. 


18.6 Gateshead Council will review its policies and procedures in relation to the Mental Health Act to reflect the Mental Capacity Act. It will also produce and implement processes and procedures to support staff to determine the appropriate application of the Mental Capacity Act and Mental Health Act for service users with mental disorder. 


18.7 The Mental Health Act 2007, which modernises the Mental Health Act 1983, received Royal Assent on 19 July 2007, though it is not yet in force for the relevant amendments to the Mental Capacity Act. It amends the Mental Capacity Act to introduce new procedures and provisions to make relevant decisions about Deprivation of Liberty, in a persons best interests, otherwise than under the Mental Health Act 1983 It is the policy of Gateshead Council to amend its policy and procedures to reflect legislative changes accruing from this Act once the final regulation is confirmed and Code of Practice is available.

Deprivation of Liberty Safeguards (DOLS)
· Apply to people aged 18 and over; and 

· suffer from a mental disorder; and

· lack the capacity to give consent to the arrangements made for their care or treatment in a care home or hospital, under public or private arrangements; and

· For whom a deprivation of liberty is considered, after an independent assessment, to be necessary and proportionate response in their best interests to protect them from harm; and

· Detention under the Mental Health act 1983 is not appropriate for the person at that time.

Considerations when working with people who may be affected by DOLS

· Keep five principles in of the Mental Capacity Act 2005 (MCA) I mind at all times

· If a person is at risk of deprivation of liberty because they are subject to frequent, cumulative and ongoing restriction or restraint, consideration should always be given to less restrictive alternatives.  This could include simple actions such as the implementation of a care plan incorporating visits from relatives, home visits from relatives, trips out and advocacy services.  If this cannot be achieved, then you must apply for an authorisation under DOLs
19 ADVANCE DECISIONS TO REFUSE TREATMENT

19.1 Informed consent is a general principle of law and medical practice that people with capacity have a right to consent to or refuse treatment. An advance decision enables someone with capacity to refuse specified medical treatment for a time in the future when they may lack the capacity to consent to or refuse that treatment, even if it results in their death. 


19.2 People can make an advance decision under the Act if they are 18 and over and have the capacity to make the decision. They must say what treatment they want to refuse, and they can cancel their decision (or part of it) at any time. Guidance on advance decisions to refuse treatment made by young people (under the age of 18) is not presently available. 


19.3 The Act imposes particular legal requirements and safeguards on the making of advance decisions to refuse life-sustaining treatment. To be valid, an advance decision must be in writing, be signed and witnessed and state clearly the decision applies even if life is at risk. It is the responsibility of the person making the advance decision to ensure that it is valid. Advance decisions to refuse treatment for mental disorder may not apply if the person who made the advance decision is or is liable to be detained under the Mental Health Act 1983. 


19.4 It is the responsibility of the person making the advance decision to ensure it will be drawn to the attention of healthcare professionals when it is needed. It is the policy of Gateshead Council to record the existence of a valid advance decision within the service user’s care plan when made known to us and to make known the existence of the advance decision to healthcare professionals if required to do so, or when it is appropriate to do so.


19.5 Gateshead Council will ensure that procedures are in place to enable the recording of advance decisions within care plans and service users records and that appropriate consents to disclose the information are held.


20 PROTECTION FROM ABUSE

20.1 The word abuse covers a wide range of actions. In some cases abuse is clearly deliberate and intentionally unkind. But sometimes abuse happens because somebody does not know how to act correctly – or they haven’t got appropriate help and support. Abuse is anything that goes against a person’s human and civil rights. This includes sexual, physical, verbal, financial and emotional abuse. Some abuse will be a criminal offence. It is important to prevent abuse, wherever possible. 


20.2 If there are allegations that somebody is being abused, it is important to investigate the abuse, confirm that abuse is occurring and take steps to stop it happening. It is the policy of Gateshead Council that the Council’s safeguarding adult’s policies, processes and procedures for employees must be followed when they suspect abuse has or is taking place. 


20.3 The Fraud Act 2006 creates a new offence of ‘fraud by abuse of position’. The  offence may apply to a range of people including attorneys, deputies, receivers and appointees, if they dishonestly abuse their position, intend to benefit themselves or others, and cause loss, or expose a person to the risk of loss. 

20.4 It is the policy of Gateshead Council to have a zero tolerance approach toward perpetrators of offences against vulnerable adults. The Mental Capacity Act makes it an offence to ill treat or wilfully neglect a person without capacity. Such matters will be reported to the police.


21 RESEARCH INVOLVING PEOPLE WHO LACK CAPACITY

21.1 The Mental Capacity Act 2005 contains provisions for the authorisation and regulation of research (including medical research), involving people who lack capacity to consent to their participation. The Act excludes Clinical Trials of Medicines as this is covered within the Medicines for Human Use (Clinical Trials) Regulations 2004. Gateshead Council has a duty to act in accordance with the principles and provisions of the Act and to have regard to the guidance given in the Code of Practice. 

21.2 The Mental Capacity Act 2005 does not provide a specific definition for ‘research’. Research is therefore defined for the purposes of this policy as:-
‘An attempt to derive generalisable new knowledge by addressing clearly defined questions with systematic and rigorous methods*’ (*Department of Health Research Governance in Social Care Advisory Group April 2005)

21.3 Gateshead Council recognises the importance of research and the involvement of those who may lack capacity. Without it, we would not improve our knowledge of what causes a person to lack or lose capacity, and the diagnosis, treatment, care and needs of people who lack capacity. 

21.4 Gateshead Council employees will adhere to the rules for research that includes people who lack capacity to consent to their involvement as detailed within the Mental Capacity Act 2005. These include:-


- when research can be carried out

- the ethical approval process

- respecting the wishes and feelings of people who lack capacity

- how to engage with a person who lacks capacity

- how to engage with carers and other relevant people

21.5 Gateshead Council recognises that intrusive research, which does not meet the requirements of the Mental Capacity Act 2005 cannot be carried out lawfully in relation to people that lack capacity.

21.6 It is the policy of Gateshead Council to only consider proposals for the approval of research involving service users that lack capacity, if the research is linked to:-


- an impairing condition that affects the person who lacks capacity, or

- the treatment of that condition 

and

- there are reasonable grounds for believing that the research would be less effective if  
                 only people with capacity are involved

             and
   
- the research project has made arrangements to consult carers and to follow the other       

                  requirements of the Act. 
The research must also meet one of two additional requirements prior to consideration:-

1. The research must have some chance of benefiting the person who lacks capacity. The 

benefit must be in proportion to any burden by taking part, or

2. The aim of the research must be to provide knowledge about the cause of, or treatment or care of people with, the same impairing condition – or a similar condition. The risk to the person who lacks capacity must be negligible, there must be no significant interference with the freedom of action or privacy of the person who lacks capacity, and nothing must be done or in relation to the person who lacks capacity which is unduly invasive or restrictive

Employees researching on behalf of Gateshead Council, have a statutory duty to obtain formal approval prior to the commencement of the research, obtain the views of any carers and other relevant people before involving a person that lacks capacity in research; respect the wishes and feelings of the person; and place more importance on the service user’s interests than the public interest of science and medicine. Retrospective approval is required for all research projects which are incomplete as at the date of issue of this policy.

22 CONFIDENTIALITY AND RECORD KEEPING

22.1 People making decisions on behalf of those who lack capacity will often need to share personal information relating to the person lacking capacity, so that they can determine, and act in, that person’s best interests. 


22.2 It is the policy of Gateshead Council that employees will be required to act upon such requests (personal information disclosure), in accordance with the law. Disclosure of, and access to, such information is regulated by the Data Protection Act 1998, other Acts (e.g. Crime and Disorder Act, Criminal Justice Act 2003); The common law duty of confidentiality; Professional codes of conduct on confidentiality; Information sharing protocols; The Human Rights Act 1998 and European Convention on Human Rights. 


22.3 Gateshead Council will utilise the guidance provided within the Mental Capacity Act and associated Code of Practice, together with its own internal policies and procedures relating to the request and disclosure of information. If employees have concerns regarding the sharing of information with any other party they should seek further advice from  Legal Services, the Caldecott Guardian or the Data Protection and Information Security Officer.


22.4 Additionally, it is the policy of Gateshead Council (in accordance with the Data Protection Act 1998), to comply with its legal duty to release information requested under a Lasting Power of Attorney for financial affairs, or personal welfare or Enduring Power of Attorney. Gateshead Council will update relevant policies and procedures to incorporate guidance on dealing with requests for information on behalf of a person who lacks capacity and requests for information by attorneys, deputies, receivers and IMCA. 


22.5 Gateshead Council accepts that the Public Guardian has the authority to examine and take copies of:-

-  any health record

- any record of, or held by, a local authority and compiled in connection with a social  
                 services function and;

             - any record held by a person registered under Part 2 of the Care Standards Act 2000.
Gateshead Council will comply with all reasonable and relevant requests when required to do so and will ensure that an appropriate record is maintained of requests to disclose information. 


22.6 It is the policy of Gateshead Council to record accurately the decisions made regarding the assessment of mental capacity, and the determination of best interests in accordance with standard reporting procedures. Information must be recorded electronically or manually within Service User files. Information should be retained in accordance with Gateshead Council retention guidelines.


22.7 It is the policy of Gateshead Council to record accurately the known existence of Advance Decisions, Department of Work and Pensions Appointees, Enduring Powers of Attorney, Lasting Powers of Attorney and Court of Protection Receivers/Deputies and their application. It is also the policy of Gateshead Council to record accurately consents to disclose, share and receive information via a third party and the revoking of any such consent.

23 RESOLVING DISAGREEMENTS AND DISPUTES

23.1 It is in everybody’s interests to settle disagreements and disputes quickly and effectively. There are different options available for the settling of disagreements in relation to: -

- a person’s capacity to make a decision

- their best interests

- a decision someone is making on their behalf

- or an action someone is taking on their behalf

Some disagreements about healthcare, social or other welfare services are so serious that they can only be resolved by the Court of Protection; others can be resolved by either formal or informal procedures.

Gateshead Council will work with the complainant to select the most suitable option(s) to attempt to resolve the dispute or disagreement as quickly and fairly as possible. The options available are:-


- Involve an advocate to act on behalf of the person who lacks capacity to make     

the decision

- Get a second opinion

- Hold a formal or informal ‘best interests’ case conference

- Mediation

- Pursue the complaint through Gateshead Council Adult Services Complaint  

   Procedures

- Local Government Ombudsman investigation

- Referral to the Office of the Public Guardian for disputes regarding the  

   finances of a person who lacks capacity

- Application to the  Court of Protection for a decision maker to be appointed in 

   cases where there is no other way of resolving the matter.


23.2 Gateshead Council will develop appropriate procedures and guidance to aid employees, service users, carers and others through the dispute resolution process.  Gateshead Council Adult Services will also review and revise its complaints procedure in light of the Mental Capacity Act 2005.


23.3 Settling Disputes Regarding Paying For Goods and Services
Gateshead Council employees, family, carers and others cannot make arrangements for goods or services to be supplied to a person who lacks capacity, if this conflicts with a decision made by someone who has formal powers over the person’s money and property, such as an attorney or deputy, or where relevant an appointee. 

If there are reasonable doubts that the actions of the person with formal powers is not in the best interests of the service user who lacks capacity, an approach should be made to the Office of Public Guardian or/and Court of Protection for resolution.


24 REVIEWING AND MONITORING OF THIS POLICY


24.1 Gateshead Council will keep this policy under review on a regular basis, to ensure it continues to meet the needs of it users. The policy will be reviewed at least on an annual basis.


24.2 Gateshead Council Mental Capacity Act Local Implementation Group will be responsible for the ongoing monitoring of the effectiveness of this policy.

Annex 1

MENTAL CAPACITY ACT 2005:

A BRIEF SUMMARY

This summary is derived from the DCA Mental Capacity Act Code of Practice Summary – it should not be read as a substitute to the Code of Practice.

1WHO IS THE CODE OF PRACTICE FOR?

The Act does not impose a legal duty on anyone to ‘comply’ with the Code – it should be viewed is guidance rather than instruction. But if they have not followed relevant guidance contained in the Code then they will be expected to give good reasons why they have departed from it.

Certain categories of people are legally required to ‘have regard to’ relevant guidance in the Code of Practice. That means they must be aware of the Code of Practice when acting or making decisions on behalf of someone who lacks capacity to make a decision for themselves, and they should be able to explain how they have had regard to the Code when acting or making decisions.

The categories of people that are required to have regard to the Code of Practice

include anyone who is:

• an attorney under a Lasting Power of Attorney (LPA) (see chapter 7)

• a deputy appointed by the new Court of Protection (see chapter 8)

• acting as an Independent Mental Capacity Advocate (see chapter 10)

• carrying out research approved in accordance with the Act (see chapter 11)

• acting in a professional capacity for, or in relation to, a person who lacks capacity

• being paid for acts for or in relation to a person who lacks capacity.

The last two categories cover a wide range of people. People acting in a professional capacity may include:

• a variety of healthcare staff (doctors, dentists, nurses, therapists, radiologists, paramedics etc)

• social care staff (social workers, care managers, etc)

• others who may occasionally be involved in the care of people who lack capacity to make the decision in question, such as ambulance crew, housing workers, or police officers.

People who are being paid for acts for or in relation to a person who lacks capacity may include:

• care assistants in a care home

• care workers providing domiciliary care services, and

• others who have been contracted to provide a service to people who lack capacity to consent to that service.

However, the Act applies more generally to everyone who looks after, or cares for, someone who lacks capacity to make particular decisions for themselves. This includes family carers or other carers. Although these carers are not legally required to have regard to the Code of Practice, the guidance given in the Code will help them to understand the Act and apply it. They should follow the guidance in the Code as far as they are aware of it.

2WHAT ARE THE STATUTORY PRINCIPLES AND HOW SHOULD THEY BE APPLIED

The five statutory principles are:

1. A person must be assumed to have capacity unless it is established that they lack capacity.

2. A person is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success.

3. A person is not to be treated as unable to make a decision merely because he makes an unwise decision.

4. An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.

5. Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person’s rights and freedom of action.

Quick summary

• Every adult has the right to make their own decisions if they have the capacity to do so. Family carers and healthcare or social care staff must assume that a person has

the capacity to make decisions, unless it can be established that the person does not have capacity.

• People should receive support to help them make their own decisions. Before concluding that individuals lack capacity to make a particular decision, it is important to take all possible steps to try to help them reach a decision themselves.

• People have the right to make decisions that others might think are unwise. A person who makes a decision that others think is unwise should not automatically be labeled as lacking the capacity to make a decision.

• Any act done for, or any decision made on behalf of, someone who lacks capacity must be in their best interests.

• Any act done for, or any decision made on behalf of, someone who lacks capacity should be an option that is less restrictive of their basic rights and freedoms – as long as it is still in their best interests.

3HOW SHOULD PEOPLE BE HELPED TO MAKE THEIR OWN DECISIONS?

Quick summary

To help someone make a decision for themselves, check the following points:

Providing relevant information

• Does the person have all the relevant information they need to make a particular decision?

• If they have a choice, have they been given information on all the alternatives? Communicating in an appropriate way

• Could information be explained or presented in a way that is easier for the person to understand (for example, by using simple language or visual aids)?

• Have different methods of communication been explored if required, including nonverbal communication?

• Could anyone else help with communication (for example, a family member, support worker, interpreter, speech and language therapist or advocate) 

Making    the person feel at ease

• Are there particular times of day when the person’s understanding is better?

• Are there particular locations where they may feel more at ease?

• Could the decision be put off to see whether the person can make the decision at a

   later time when circumstances are right for them?

Supporting the person

• Can anyone else help or support the person to make choices or express a view?

4 HOW DOES THE ACT DEFINE A PERSON’S CAPACITY TO MAKE A DECISION AND HOW

SHOULD CAPACITY BE ASSESSED?

Quick summary

This checklist is a summary of points to consider when assessing a person’s capacity to make a specific decision. Readers should also refer to the more detailed guidance in this chapter and chapters 2 and 3.

Presuming someone has capacity

• The starting assumption must always be that a person has the capacity to make a decision, unless it can be established that they lack capacity.

Understanding what is meant by capacity and lack of capacity

• A person’s capacity must be assessed specifically in terms of their capacity to make a particular decision at the time it needs to be made.

Treating everyone equally

• A person’s capacity must not be judged simply on the basis of their age, appearance, condition or an aspect of their behavior (disability, sex and racial discrimination and any other form of discrimination must be avoided in the capacity assessment, e.g. certain behaviour may be culturally acceptable in that person’s behaviour, but not acceptable in England or Wales).

Supporting the person to make the decision for themselves

• It is important to take all possible steps to try to help people make a decision for themselves (see chapter 2, principle 2, and chapter 3).

Assessing capacity

Anyone assessing someone’s capacity to make a decision for themselves should use the two-stage test of capacity.

• First, does the person have an impairment of the mind or brain, or is there some sort of disturbance affecting the way their mind or brain works? (It doesn’t matter whether the impairment or disturbance is temporary or permanent.)

• Second, if so, does that impairment or disturbance mean that the person is unable to make

  the decision in question at the time it needs to be made?

Assessing ability to make a decision

• Does the person have a general understanding of what decision they need to make and why they need to make it?

• Does the person have a general understanding of the likely consequences of making, or not making, this decision?

• Is the person able to understand, retain, use and weigh up the information relevant to this decision?

• Can the person communicate their decision (by talking, using sign language or any other means)? Is there difficulty in communicating as English is not their first language? Would the services of a professional (such as a speech and language therapist, or an interpreter) be helpful?

Assessing capacity to make more complex or serious decisions

• Is there a need for a more thorough assessment (perhaps by involving a doctor or other professional expert)? If an application to the Court of Protection is being taken, then the Office of Public Guardian state that only a psychiatrist or psychologist’s assessment of capacity will be acceptable.

What is mental capacity?

4.1 Mental capacity is the ability to make a decision.

• This includes the ability to make a decision that affects daily life –such as when to get up, what to wear or whether to go to the doctor when feeling ill – as well as more serious or significant decisions.

• It also refers to a person’s ability to make a decision that may have legal consequences – for them or others. Examples include agreeing to have medical treatment, buying goods or making a Lasting Power of Attorney.

4.2 The starting point must always be to assume that a person has the capacity to make a specific decision (see chapter 2, principle 1). Some people may need help to be able to make or communicate a decision (see chapter 3). But this does not necessarily mean that they lack capacity to do so. What matters is their ability to  carry out the processes involved in making the decision – and not the outcome.

What does the Act mean by ‘lack of capacity’?

4.3 Section 2(1) of the Act states:

‘For the purposes of this Act, a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.’

This means that a person lacks capacity if:

• they have an impairment or disturbance (for example, a disability, condition or trauma) that affects the way their mind or brain works, and

• the impairment or disturbance means that they are unable to make a specific decision at the time it needs to be made.

4.4 An assessment of a person’s capacity must be based on their ability to make a specific decision at the time it needs to be made, and not their ability to make decisions in general. Section 3 of the Act defines what it means to be unable to make a decision (this is explained in paragraph 4.14 below).

4.5 Section 2(2) states that the impairment or disturbance does not have to be

  permanent. A person can lack capacity to make a decision at the time it needs to be made even if:

• the loss of capacity is partial

• the loss of capacity is temporary

• their capacity changes over time.

A person may also lack capacity to make a decision about one issue but not about others.

4.6 The Act generally applies to people who are aged 16 or older. Chapter 12 explains how the Act affects children and young people – in particular those aged 16 and 17 years.

Chapter 4

What does the Act mean by ‘inability to make a decision’?

4.14 A person is unable to make a decision if they cannot:

1. understand information about the decision to be made (the Act calls this ‘relevant information’)

2. retain that information in their mind

3. use or weigh that information as part of the decision-making process, or

4. communicate their decision (by talking, using sign language or any other means). See section 3(1).

C

5 WHAT DOES THE ACT MEAN WHEN IT TALKS ABOUT ‘BEST INTERESTS’?

Quick summary

A person trying to work out the best interests of a person who lacks capacity to make a particular decision (‘lacks capacity’) should:

Encourage participation

•do whatever is possible to permit and encourage the person to take part, or to improve their ability to take part, in making the decision

Identify all relevant circumstances

• try to identify all the things that the person who lacks capacity would take into account if they were making the decision or acting for themselves

Find out the person’s views

• try to find out the views of the person who lacks capacity, including:

the person’s past and present wishes and feelings – these may have been

  
expressed verbally, in writing or through behaviour or habits.

any beliefs and values (e.g. religious, cultural, moral or political) that would be  

 
likely to influence the decision in question.

any other factors the person themselves would be likely to consider if they were making the decision or acting for themselves.

Avoid discrimination

• not make assumptions about someone’s best interests simply on the basis of the person’s age, appearance, condition, culture or behaviour.

Assess whether the person might regain capacity

• consider whether the person is likely to regain capacity (e.g. after receiving medical treatment). If so, can the decision wait until then?

If the decision concerns life-sustaining treatment

• not be motivated in any way by a desire to bring about the person’s death. They should not make assumptions about the person’s quality of life. 5

Consult others

• if it is practical and appropriate to do so, consult other people for their views about the person’s best interests, and to see if they have any information about the person’s wishes and feelings, beliefs and values. In particular, try to consult:

– anyone previously named by the person as someone to be consulted on either the decision in question or on similar issues

– anyone engaged in caring for the person

– close relatives, friends or others who take an interest in the person’s welfare

– any attorney appointed under a Lasting Power of Attorney or Enduring Power of Attorney made by the person

– any deputy appointed by the Court of Protection to make decisions for the person.

• For decisions about major medical treatment or where the person should live and where there is no-one who fits into any of the above categories, an Independent Mental Capacity Advocate (IMCA) must be consulted. (See chapter 10 for more information about IMCAs)

• When consulting, remember that the person who lacks the capacity to make the decision or act for themselves still has a right to keep their affairs private – so it would not be right to share every piece of information with everyone.

Avoid restricting the person’s rights

• see if there are other options that may be less restrictive of the person’s rights.

Take all of this into account

• weigh up all of these factors in order to work out what is in the person’s best interests.

6 WHAT PROTECTION DOES THE ACT OFFER FOR PEOPLE PROVIDING CARE OR

TREATMENT?

Quick summary

The following steps list all the things that people providing care or treatment should bear in mind to ensure they are protected by the Act.

Acting in connection with the care or treatment of someone who lacks capacity to consent

• Is the action to be carried out in connection with the care or treatment of a person who lacks capacity to give consent to that act?

• Does it involve major life changes for the person concerned? If so, it will need special consideration.

• Who is carrying out the action? Is it appropriate for that person to do so at the relevant time?

Checking whether the person has capacity to consent

• Have all possible steps been taken to try to help the person make a decision for themselves about the action?

• Has the two-stage test of capacity been applied?

• Are there reasonable grounds for believing the person lacks capacity to give permission?

Acting in the person’s best interests

• Has the best interests checklist been applied and all relevant circumstances considered?

• Is a less restrictive option available?

• Is it reasonable to believe that the proposed act is in the person’s best interests?

Understanding possible limitations on protection from liability

• If restraint is being considered, is it necessary to prevent harm to the person who lacks capacity, and is it a proportionate response to the likelihood of the person suffering harm – and to the seriousness of that harm?

• Could the restraint be classed as a ‘deprivation of the person’s liberty’?

• Does the action conflict with a decision that has been made by an attorney or deputy under their powers?

Paying for necessary goods and services

• If someone wishes to use the person’s money to buy goods or pay for services for someone who lacks capacity to do so themselves, are those goods or services necessary and in the person’s best interests?

• Is it necessary to take money from the person’s bank or building society account or

  to sell the person’s property to pay for goods or services? If so, formal authority will

  be required.

7 WHAT DOES THE ACT SAY ABOUT LASTING POWERS OF ATTORNEY?

Quick summary

Anyone asked to be an attorney should:

• consider whether they have the skills and ability to act as an attorney (especially if it is for a property and affairs LPA)

• ask themselves whether they actually want to be an attorney and take on the duties and responsibilities of the role.

Before acting under an LPA, attorneys must:

• make sure the LPA has been registered with the Public Guardian

• take all practical and appropriate steps to help the donor make the particular decision for themselves.

When acting under an LPA:

• make sure that the Act’s statutory principles are followed

• check whether the person has the capacity to make that particular decision for themselves. If they do:

- a personal welfare LPA cannot be used - the person must make the decision         

- a property and affairs LPA can be used even if the person has capacity to make    

    the decision, unless they have stated in the LPA that they should make decisions  

    for themselves when they have capacity to do so.

At all times, remember:

• anything done under the authority of the LPA must be in the person’s best interests

• anyone acting as an attorney must have regard to guidance in this Code of Practice that is relevant to the decision that is to be made

• attorneys must fulfill their responsibilities and duties to the person who lacks capacity.

8 WHAT IS THE ROLE OF THE COURT OF PROTECTION AND COURT-APPOINTED

DEPUTIES?

Quick summary

The Court of Protection has powers to:

• decide whether a person has capacity to make a particular decision for themselves

• make declarations, decisions or orders on financial or welfare matters affecting people who lack capacity to make such decisions

• appoint deputies to make decisions for people lacking capacity to make those decisions

• decide whether an LPA or EPA is valid, and

• remove deputies or attorneys who fail to carry out their duties.

Before accepting an appointment as a deputy, a person the court nominates should consider whether:

• they have the skills and ability to carry out a deputy’s duties (especially in relation to property and affairs)

• they actually want to take on the duties and responsibilities.

Anyone acting as a deputy must:

• make sure that they only make those decisions that they are authorised to make by the order of the court

• make sure that they follow the Act’s statutory principles, including:

– considering whether the person has capacity to make a particular decision for themselves. If they do, the deputy should allow them to do so unless the person agrees that the deputy should make the decision

– taking all possible steps to try to help a person make the particular decision

• always make decisions in the person’s best interests

• have regard to guidance in the Code of Practice that is relevant to the situation

• fulfill their duties towards the person concerned (in particular the duty of care and fiduciary duties to respect the degree of trust placed in them by the court).

9 WHAT DOES THE ACT SAY ABOUT ADVANCE DECISIONS TO REFUSE TREATMENT?

Quick summary

• An advance decision enables someone aged 18 and over, while still capable, to refuse specified medical treatment for a time in the future when they may lack the capacity to consent to or refuse that treatment.

• An advance decision to refuse treatment must be valid and applicable to current circumstances. If it is, it has the same effect as a decision that is made by a person with capacity: healthcare professionals must follow the decision.

• Healthcare professionals will be protected from liability if they:

– stop or withhold treatment because they reasonably believe that an advance decision exists, and that it is valid and applicable

– treat a person because, having taken all practical and appropriate steps to find out if the person has made an advance decision to refuse treatment, they do not know or are not satisfied that a valid and applicable advance decision exists.

• People can only make an advance decision under the Act if they are 18 or over and have the capacity to make the decision. They must say what treatment they want to refuse, and they can cancel their decision – or part of it – at any time.

• If the advance decision refuses life-sustaining treatment, it must:

– be in writing (it can be written by someone else or recorded in healthcare notes)

– be signed and witnessed, and

– state clearly that the decision applies even if life is at risk.

• To establish whether an advance decision is valid and applicable, healthcare professionals must try to find out if the person:

– has done anything that clearly goes against their advance decision

– has withdrawn their decision

– has subsequently conferred the power to make that decision on an attorney, or

– would have changed their decision if they had known more about the current circumstances.

• Sometimes healthcare professionals will conclude that an advance decision does not exist, is not valid and/or applicable – but that it is an expression of the person’s wishes. The healthcare professional must then consider what is set out in the advance decision as an expression of previous wishes when working out the person’s best interests (see chapter 5).

• Some healthcare professionals may disagree in principle with patients’ decisions to refuse life-sustaining treatment. They do not have to act against their beliefs. But they must not simply abandon patients or act in a way that that affects their care.

• Advance decisions to refuse treatment for mental disorder may not apply if the person who made the advance decision is or is liable to be detained under the Mental Health Act 1983.

10 WHAT IS THE NEW INDEPENDENT MENTAL CAPACITY ADVOCATE SERVICE

AND HOW DOES IT WORK?

Quick summary

Understanding the role of the IMCA service

• The aim of the IMCA service is to provide independent safeguards for people who lack capacity to make certain important decisions and, at the time such decisions need to be made, have no-one else (other than paid staff) to support or represent them or be consulted.

• IMCAs must be independent.

Instructing and consulting an IMCA

• An IMCA must be instructed, and then consulted, for people lacking capacity who have no-one else to support them (other than paid staff), whenever:

– an NHS body is proposing to provide serious medical treatment, or

– an NHS body or local authority is proposing to arrange accommodation (or a change of accommodation) in a hospital or a care home, and

– the person will stay in hospital longer than 28 days, or

– they will stay in the care home for more than eight weeks.

• An IMCA may be instructed to support someone who lacks capacity to make decisions concerning:

– care reviews, where no-one else is available to be consulted

– adult protection cases, whether or not family, friends or others are involved

Ensuring an IMCA’s views are taken into consideration

• The IMCA’s role is to support and represent the person who lacks capacity. Because of this, IMCAs have the right to see relevant healthcare and social care records.

• Any information or reports provided by an IMCA must be taken into account as part of the process of working out whether a proposed decision is in the person’s best interests.

11 HOW DOES THE ACT AFFECT RESEARCH PROJECTS INVOLVING A PERSON

WHO LACKS CAPACITY?

Quick summary

The Act’s rules for research that includes people who lack capacity to consent to their involvement cover:

• when research can be carried out

• the ethical approval process

• respecting the wishes and feelings of people who lack capacity

• other safeguards to protect people who lack capacity

• how to engage with a person who lacks capacity

• how to engage with carers and other relevant people.
12 HOW DOES THE ACT APPLY TO CHILDREN AND YOUNG PEOPLE?

QUICK SUMMARY

Children under 16

• The Act does not generally apply to people under the age of 16.

• There are two exceptions:

– The Court of Protection can make decisions about a child’s property or finances (or appoint a deputy to make these decisions) if the child lacks capacity to make such decisions within section 2(1) of the Act and is likely to still lack capacity to make financial decisions when they reach the age of 18 (section 18(3)).

– Offences of ill treatment or wilful neglect of a person who lacks capacity within section 2(1) can also apply to victims younger than 16 (section 44).

Young people aged 16–17 years

• Most of the Act applies to young people aged 16–17 years, who may lack capacity within section 2(1) to make specific decisions.

• There are three exceptions:

– Only people aged 18 and over can make a Lasting Power of Attorney (LPA).

– Only people aged 18 and over can make an advance decision to refuse medical treatment.

– The Court of Protection may only make a statutory will for a person aged 18 and over.

Care or treatment for young people aged 16–17

• People carrying out acts in connection with the care or treatment of a young person aged 16–17 who lacks capacity to consent within section 2(1) will generally have protection from liability (section 5), as long as the person carrying out the act:

– has taken reasonable steps to establish that the young person lacks capacity

– reasonably believes that the young person lacks capacity and that the act is in the young person’s best interests, and

– follows the Act’s principles.

• When assessing the young person’s best interests (see chapter 5), the person providing care or treatment must consult those involved in the young person’s care and anyone interested in their welfare – if it is practical and appropriate to do so. This may include the young person’s parents. Care should be taken not to unlawfully breach the young person’s right to confidentiality (see chapter 16).

• Nothing in section 5 excludes a person’s civil liability for loss or damage, or his criminal liability, resulting from his negligence in carrying out the act.

Legal proceedings involving young people aged 16-17

• Sometimes there will be disagreements about the care, treatment or welfare of a young person aged 16 or 17 who lacks capacity to make relevant decisions. Depending on the circumstances, the case may be heard in the family courts or the Court of Protection.

• The Court of Protection may transfer a case to the family courts, and vice versa.

Chapter 12

13 WHAT IS THE RELATIONSHIP BETWEEN THE MENTAL CAPACITY ACT ANDTHE MENTAL HEALTH ACT 1983?

Quick summary

• Professionals may need to think about using the MHA to detain and treat somebody who lacks capacity to consent to treatment (rather than use the MCA), if:

– it is not possible to give the person the care or treatment they need without doing

something that might deprive them of their liberty

– the person needs treatment that cannot be given under the MCA (for example, because the person has made a valid and applicable advance decision to refuse an essential part of treatment)

– the person may need to be restrained in a way that is not allowed under the MCA

– it is not possible to assess or treat the person safely or effectively without treatment being compulsory (perhaps because the person is expected to regain capacity to consent, but might then refuse to give consent)

– the person lacks capacity to decide on some elements of the treatment but has capacity to refuse a vital part of it – and they have done so, or

– there is some other reason why the person might not get treatment, and they or somebody else might suffer harm as a result.

• Before making an application under the MHA, decision-makers should consider whether they could achieve their aims safely and effectively by using the MCA instead.

• Compulsory treatment under the MHA is not an option if:

– the patient’s mental disorder does not justify detention in hospital, or

– the patient needs treatment only for a physical illness or disability.

• The MCA applies to people subject to the MHA in the same way as it applies to anyone else, with four exceptions:

– if someone is detained under the MHA, decision-makers cannot normally rely on the MCA to give treatment for mental disorder or make decisions about that treatment on that person’s behalf

– if somebody can be treated for their mental disorder without their consent because they are detained under the MHA, healthcare staff can treat them even if it goes against an advance decision to refuse that treatment

– if a person is subject to guardianship, the guardian has the exclusive right to take certain decisions, including where the person is to live, and

– Independent Mental Capacity Advocates do not have to be involved in decisions about serious medical treatment or accommodation, if those decisions are made under the MHA.

• Healthcare staff cannot give psychosurgery (i.e. neurosurgery for mental disorder) to a person who lacks capacity to agree to it. This applies whether or not the person is otherwise subject to the MHA.

14 WHAT MEANS OF PROTECTION EXIST FOR PEOPLE WHO LACK CAPACITY TO

MAKE DECISIONS FOR THEMSELVES?

Quick summary

• Always report suspicions of abuse of a person who lacks capacity to the relevant agency.

Concerns about an appointee

• When someone is concerned about the collection or use of social security benefits by an appointee on behalf a person who lacks capacity, they should contact the local Jobcentre Plus. If the appointee is for someone who is over the age of 60, contact

The Pension Service.

Concerns about an attorney or deputy

• If someone is concerned about the actions of an attorney or deputy, they should contact the Office of the Public Guardian.

Concerns about a possible criminal offence

• If there is a good reason to suspect that someone has committed a crime against a vulnerable person, such as theft or physical or sexual assault, contact the police.

• In addition, social services should also be contacted, so that they can support the vulnerable person during the investigation.

Concerns about possible ill-treatment or willful neglect

• The Act introduces new criminal offences of ill treatment or willful neglect of a person who lacks capacity to make relevant decisions (section 44).

• If someone is not being looked after properly, contact social services.

• In serious cases, contact the police.

Concerns about care standards

• In cases of concern about the standard of care in a care home or an adult placement scheme, or about the care provided by a home care worker, contact social services.

• It may also be appropriate to contact the Commission for Social Care Inspection (in England) or the Care and Social Services Inspectorate for Wales.

Concerns about healthcare or treatment

• If someone is concerned about the care or treatment given to the person in any NHS setting (such as an NHS hospital or clinic), contact the managers of the service.

• It may also be appropriate to make a formal complaint through the NHS complaints procedure (see chapter 15).

15 WHAT ARE THE BEST WAYS TO SETTLE DISAGREEMENTS AND DISPUTES

ABOUT ISSUES COVERED IN THE ACT?

Quick summary

• When disagreements occur about issues that are covered in the Act, it is usually best to try and settle them before they become serious.

• Advocates can help someone who finds it difficult to communicate their point of

view. (This may be someone who has been assessed as lacking capacity.)

• Some disagreements can be effectively resolved by mediation.

• Where there is a concern about healthcare or social care provided to a person who lacks capacity, there are formal and informal ways of complaining about the care or treatment.

• The Health Service Ombudsman or the Local Government Ombudsman (in England) or the Public Services Ombudsman (in Wales) can be asked to investigate some problems that have not been resolved through formal complaints procedures.

• Disputes about the finances of a person who lacks capacity should usually be referred to the Office of the Public Guardian (OPG).

• When other methods of resolving disagreements are not appropriate, the matter can be referred to the Court of Protection.

• There are some decisions that are so serious that the Court of Protection should always make them.

16 WHAT RULES GOVERN ACCESS TO INFORMATION ABOUT A PERSON WHO

LACKS CAPACITY?

Quick summary

Questions to ask when requesting personal information about someone who may lack capacity

• Am I acting under a Lasting Power of Attorney or as a deputy with specific authority?

• Does the person have capacity to agree that information can be disclosed? Have they previously agreed to disclose the information?

• What information do I need?

• Why do I need it?

• Who has the information?

• Can I show that:

– I need the information to make a decision that is in the best interests of the person I am acting for, and

– the person does not have the capacity to act for themselves?

• Do I need to share the information with anyone else to make a decision that is in the best interests of the person who lacks capacity?

• Should I keep a record of my decision or action?

• How long should I keep the information for?

• Do I have the right to request the information under section 7 of the Data Protection Act 1998?

Questions to ask when considering whether to disclose information

• Is the request covered by section 7 of the Data Protection Act 1998? Is the request being made by a formally authorised representative?

If not:

• Is the disclosure legal?

• Is the disclosure justified, having balanced the person’s best interests and the public interest against the person’s right to privacy?

Questions to ask to decide whether the disclosure is legal or justified

• Do I (or does my organisation) have the information?

• Am I satisfied that the person concerned lacks capacity to agree to disclosure?

• Does the person requesting the information have any formal authority to act on behalf of the person who lacks capacity?

• Am I satisfied that the person making the request:

– is acting in the best interests of the person concerned?

– needs the information to act properly?

– will respect confidentiality?

– will keep the information for no longer than necessary?

• Should I get written confirmation of these things?

Annex 2
References
The Mental Capacity Act applies in conjunction with other legislation affecting people who may lack capacity in relation to specific matters. Gateshead Council employees acting under the Act should also be aware of their obligations under other legislation, including (but not limited to):-
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Disability Discrimination Act 1995

Human Rights Act 1998

Mental Health Act 1983

National Health Service and Community Care Act 1990

Human Tissue Act 2004
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