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REPORT TO CABINET


 17 November 2009
TITLE OF REPORT:
Deprivation of Liberty Safeguards Policy  
REPORT OF:
Margaret Whellans, Group Director, Community Based Services  

Purpose of the Report 

1. The Cabinet is asked to endorse a new policy which provides appropriate professional adult social care and health officers with a framework for acting and making decisions on behalf of individuals who lack mental capacity to do so for themselves.


Background 

2. The Mental Capacity Act 2005 provides a statutory framework for making decisions for people who lack capacity.  From 1 April 2009 the Act introduced procedures for authorising the deprivation of liberty in hospitals and care homes of some people who lack the capacity to consent to being there.

3. The policy is also needed to ensure that the Local Authority, as a Supervisory Body, meets its responsibilities under the Mental Capacity Act and Deprivation of Liberty Safeguards. It will enable appropriate professionals and carers to make a Best Interest Decision for individuals who may lack capacity to consent for their care and/or treatment.  A summary of the implications of the policy is attached at appendix 2. The full policy is available to read on-line within the agenda folder for this meeting.


Proposal 

4.
It is proposed that Cabinet endorses the policy and agrees steps for implementation across the Gateshead community  

Recommendations

5. It is recommended that Cabinet   
(i) 
Endorses the policy.

(ii)
Supports the launch within Gateshead for Health and Social Care Staff.
 

(iii) 
Supports the training and implementation of the legislation through public 
awareness within the local community and within service providers.


For the following reasons


(i) 
To meet legislative requirements
 


(ii)
To help achieve best practice within a specified framework 

CONTACT:   Michael Brown/Rachel Abbott  extension 2621
PLAN REF: 3487  











APPENDIX 1


Policy Context 

1.   The proposals within this policy support the sustainable Community Strategy, Vision 2030, by contributing towards empowering vulnerable adults and those who may lack capacity.  It will empower people to make decisions for themselves, wherever possible, and protect people who lack capacity by providing a flexible framework that places individuals at the very heart of the decision making process.  It will ensure that they participate as much as possible in any decisions made on their behalf, and that these are made in their best interests.  It also allows people to plan ahead for a time in the future when they might lack the capacity for any number of reasons, to make decisions for themselves.


Background

2.   The Mental Capacity Act 2005, covering England and Wales, provides a statutory            framework for people who lack capacity.  The policy proposed sets out who can take decisions, in which situations, and how they should go about this.  The Mental Capacity Act came into force in 2007 and the Deprivation of Liberty Safeguards came into force on 1 April 2009.  The Mental Capacity Act has statutory force, which means that certain categories of people have a legal duty to have regard to it when working with or caring for adults who may lack capacity.  The proposed policy provides guidance to anyone who is working with and caring for adults who may lack capacity. 

3.
The Government added new provisions to the Act, the Deprivation of Liberty Safeguards.  The safeguards focus on some of the most vulnerable people in our society. People who, for their own safety and in their own best interests, need to be accommodated under care and treatment regimes that may have the effect of depriving them of liberty, but who lack the capacity to consent.  The proposed policy describes how deprivation is a serious matter and should not happen unless it is absolutely necessary and this is why the safeguards have been created.  The policy looks at the defined process and consultations that must take place before any decision to deprive an Individual of their liberty can occur.


Consultation

4.   The Local Implementation Network Group has been consulted which consists of senior managers from Health and Social Care and Legal Services regarding the proposed policy. The Cabinet Members for Adult Social Care and Health have been consulted.


Alternative Options

5.   There are no alternatives as this is a legislative requirement.

Implications of Recommended Option 

6. Financial Implications – The Strategic Director, Finance and ICT confirms that the Department of Health has awarded each Local Authority funding, the Mental Capacity Grant. Within the South of Tyne Wear locality it has been agreed to provide this service using a pooled budget with Gateshead Primary Care Trust (PCT). 
7. Risk Management Implication - The Council is committed to ensuring that those who need safeguarding are given the support and representation they need  including the commissioning of the IMCA Service Independent Mental Capacity Advocacy Service and Relevant Persons Representatives through Your Voice Counts Advocacy service.
8. Human Resources Implications   -  There are no human resource implications arising directly from this report
9. Equality and Diversity Implications -  A transparent and fair system of allocating resources and meeting legislative requirements  will ensure all service users are treated equally within a structured framework
10. Crime and Disorder Implications –There are no crime and disorder implications arising directly from this policy

11. Health Implications – The policy takes account of the IMCA (Independent Mental Capacity Advocacy Service) who are there to support people who lack capacity in making decisions around serious medical treatment.  The Mental Capacity Act offers a flexible framework for people who lack capacity to make decisions around their care and treatment arrangements and for staff to be supported in making a best interest decision for the incapacitated individual.
12. Sustainability Implications -  There are no sustainability implications arising from this report
13. Human Rights Implications - Deprivation of liberty is a human rights issue and the proposed policy looks at the safeguards created to empower individuals who need to be deprived.
14. Area and Ward Implications - There are implications for all wards within Health. 
Background Information


Mental Capacity Act 2005 

Mental Capacity Act 2005 (Loss of Capacity During Research Project)  


Department of Constitutional Affairs


The MCA Code of Practice, April 2007 and as amended


Care Services Improvement Partnership Knowledge Community
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