







APPENDIX 2
Community Infrastructure Levy (CIL)

Policy Context 

1.   Part 11 of the Planning Act 2008 provides the legislative basis for CIL. The Act enables the Secretary of State to lay regulations before Parliament to establish the CIL.  This consultation is on those draft regulations. 


Background

2. Community Infrastructure Levy has been introduced as a fairer, clearer and more predictable way of seeking contributions from developers towards the costs of local infrastructure.  It is a new charge which local authorities will be empowered, but not required, to charge on most types of new development in their area.  A formula will be produced so that the charge relates to the size and character of the development. It is estimated around 500 of the applications Gateshead currently processes would be subject to CIL (this is far more than the 40 a year currently subject to Section 106 agreements). The proceeds will be used for local and sub regional infrastructure to support the development of the area.    

Consultation

3. Consultation with the Cabinet Members for Economy, Housing and Transport has taken place. Discussions have also taken place with relevant officers in Newcastle City Council.


Alternative Options

4.
Not responding to this consultation 


Implications of Recommended Option 

5. Financial Implications -  The introduction of CIL will be beneficial in ensuring additional funding for infrastructure.  However there are concerns as to whether some of the additional funding currently secured through section 106 may be lost if section 106 is abolished after the introduction of CIL.
6. Risk Management Implication -  
It will be important to ensure adequate monitoring and enforcement accompanies the introduction of this process and that the Infrastructure plan and charging regime are adequately considered and backed up with suitable evidence to avoid dismissal at Public inquiry. 

7. Human Resources Implications   - Additional staffing may be required for monitoring.  If Section 106 agreements are abolished then some of the funding source for legal staff will diminish.
8. Equality and Diversity Implications -  
The assessment of Equality and Diversity Impacts will be carried out on the emerging Infrastructure policy at a future date.

9. Crime and Disorder Implications -  
None. 

10. Sustainability Implications -  
The CIL may provide the opportunity to fund sustainable local infrastructure

11. Human Rights Implications -  
None

12.
Health Implications - 


None

12. Area and Ward Implications – 
None.
Background Information

13. Community Infrastructure Levy. Detailed proposals and draft regulations for the introduction of CIL consultation. DCLG. July 2009

Annex

Dear Sir/Madam

Thank you for providing the opportunity to submit comments on the proposed regulations associated with the introduction of the Community Infrastructure Levy.  These comments will be formally ratified by Cabinet on 3rd November and then a final response will be submitted.  It should also be noted that this consultation response is being mirrored by a similar response from Newcastle City Council, whom Gateshead Council are working with in partnership to develop a Joint Core Strategy and other elements of their Local Development Framework.  The manner in which CIL is introduced is therefore of joint interest to both Authorities. 

Representations and Comments by Gateshead Council

The following comments are made on the draft regulations:

a) Preparation of Infrastructure Plan and Charging Schedule

It is considered that as presently proposed, the process for developing the Infrastructure Plan and associated Charging Schedule duplicates the process for developing the Local Development Framework by requiring the development of a separate charging schedule as well as policies for implementation of CIL within the Local Development Framework (all of which have to be assessed by an Independent Planning Inspector).  As a consequence it is suggested that Local Authorities should be given the option of developing a Development Plan Document for the CIL to give the opportunity to align Land allocation and Development Management Policies. This would have the added advantage of avoiding duplication of Examinations in Public and associated costs. There would be complete transparency in the process as the Inspector would also be independently appointed.

b) Landowner Liability

A key issue raised by the proposed regulations relates to the Council as a landowner

The draft regulations set out who has liability to pay for CIL. The liable party is the person who assumed liability prior to the day before the commencement of development.  A person who wishes to assume liability to pay the CIL for a development that will be subject to the CIL will submit an assumption of liability notice and this will require them to pay the full amount of the CIL.  This can be withdrawn before the commencement of development or it can be transferred to another person providing that the transferee signs it.  Where no one comes forward to assume liability prior to commencement, the Government proposes that liability will default to the owners of the land, including some types of trusts and holders of leases over seven years long.

The concern for landowners will be in connection with the default liability provisions commencing at para 4.121 of the draft regulations where it states that the government proposes that liability may default, at the discretion of the collecting authority, where the authority cannot, following reasonable endeavours, secure payment from a party which has assumed liability.  The default liability provisions will also apply where the payment liability is not assumed on commencement of the development.  Regulations will ensure that landowners will be informed of any difficulties the collecting authority has in securing CIL payments from parties which have assumed liability, providing owners with the opportunity to resolve the situation.  Where the collection authority resolves to transfer liability, landowners will be served with a “default of liability notice” containing information relating to CIL charges and how these can be settled.

“Owners” for the purposes of the draft regulations means freeholders owners and material leaseholders with a lease over 7 years.  Where land is held in trust the landowners for CIL purposes will either be the trustees or the beneficiaries, depending upon the type of trust.  Where a site has multiple landowners, and the CIL remains unpaid, the CIL liability will be apportioned across the landowners.  As with a section 106 agreement liability in default of a section 106 agreement will run with the ownership of the land.  Where the land changes hands the liability will rest with the new landowner.

Where CIL liability has defaulted, and the collecting authority has identified multiple default liable parties, the collecting authority will gather evidence and calculate an apportioned CIL liability for each party.  The financial value of the land will the price the land that the collecting authority (the Council) might reasonably be expected to receive if sold on the open market at the time.  This will include the value added by development.  This will then be arithmetically apportioned between the default liability parties. The consultation document sets out how this will be calculated, but essentially it states that the value of any interest in land at the time of apportionment is the price that the land might reasonably be expected to receive if sold on the open market at that time.  There is an appeals procedure against this.

The main issues that result from the above procedure are:

· How this will relate financially to land where the Council is the “owner”.  If the Council retains the freehold of the land and either grants a lease or there is already a lease of over 7 years on the land and there is a development of this land by the leaseholder that incurs a payment under the CIL and there is a default the Council would potentially be liable under the apportionment process.  In addition where there is a development agreement for a piece of Council owned land to be transferred to the developer once the works are completed could lead to the Council potentially being liable in default where the works are being carried out but the land has not been transferred. 

· A “default notice” is at the discretion of the local authority as to whether it is served. In effect the Council could be forced to serve a notice against itself. The position if the Council is owner of the land should be clarified. 

In summary given the Council’s significant landownership both freehold and leasehold it could find itself with costs liabilities under these provisions.
c).
Scope of Contributions and transition from Section 106 Agreements

At present, this Authority seeks contributions from developers for matters such as Targeted Training and Recruitment and travel plan co-ordinators.  These would appear to be outside the definition of infrastructure as set out in s216 of the 2008 Act.  If, as proposed, the ability of Charging Authorities to impose separate s106 agreements is curtailed, how will such important contributions be secured.  This may require an ability to maintain flexibility over S106 Agreements other than just for affordable housing.  It is considered that the scope for Section 106 agreements for the future should not be so narrowly defined to only affordable housing. The Authority would also wish to see a significant overlap period for the transition from Planning Obligations to CIL, to ensure the new system is fully bedded in before S106 powers are removed / curtailed (a period of at least 5 years is suggested). 

d)
Viability

As a concept, the proposal to set an easily calculable tariff that provides certainty for wider infrastructure is welcomed. A definitive amount of contribution that a developer is expected to pay is helpful as it will be fed into development appraisals and therefore ultimately will be reflected in land values.

CIL is a pot of money available to undertake infrastructure works based on actual schemes. The CIL amount is then divided up in a weighted manner amongst a projected development pipeline and the result is an amount of CIL per square metre of development.

This highlights certain issues:

· In paragraph 3.18 the consultation paper identifies that in setting the CIL rate regard must be had to the potential effects of the imposition of CIL upon the viability of development. The paragraph continues to state that viability in this instance is concerned with the viability of the development of the area rather than the viability of individual sites. It states that whilst some sites might be ‘choked off’ from development they may be replaced by substitutes or redesigned to be viable.

· It is true to say that in making a planning application an applicant will seek to obtain consent for the most valuable scheme possible that is allowable in planning terms. If the land value of this scheme is less than its existing use then it is highly unlikely that development will come forward for purely economic reasons. The value of end uses in many areas in the Borough are such that at the present time a number of sites may not be viable.

· Gateshead has a successful record of regeneration and working in partnership with other bodies and authorities. There is concern that if there is a differential across neighbouring authorities then this will effect the regeneration potential of some areas, making them more attractive than others. It will be essential for authorities and regions to work together in determining CIL and it is considered there may be a role for regional bodies in co ordinating this. 

· In high value areas of the country existing land values may be able to easily absorb new charges and this will be reflected in lower land values. In areas of the country where land values are already very low or where significant work is required to remediate the site then this may stifle development. Essentially the Authority has concerns that the system has been designed for the South East but will be largely unworkable (or not generate anywhere near the required level of contributions to pay for the infrastructure and retain viability) elsewhere.

· In a city such as Gateshead and Newcastle there are certain areas where end uses produce, in a ‘normal’ market, comparatively high residual land values and would be able to absorb CIL charges. This would indicate that the geographical differential rates proposed by Government would be a useful tool for capturing this. The flip side to this is that in order to recoup the CIL across a smaller number of sites then the CIL of course increases and may increase to the point that schemes in that area become unviable too.

· Differential CIL rates may have an advantage in encouraging development in fringe areas (i.e. between the highest and lowest value areas of the authority) where developers feel there is the ability to extend higher value areas.

· The consultation document suggests that the way to deal mitigate the effect of CIL is to encourage higher density developments, but this will inevitably create a tension in town planning terms and in the North East may still be insufficient to ensure viability.

· There will be a real tension between ensuring high quality development and setting CIL at a high enough level for the sites to contribute enough over time to fund new infrastructure. 

e)
Interaction with other spending programmes 

Given that it is intended that CIL will include contributions to new schools, is this intended to supplement or replace ability of Local Education Authorities to raise finance for School Development Programmes through PFI.  It is requested that both sources of funding are retained.  This authority also has significant concerns that there are certain areas where there is a backlog of spending to resolve current infrastructure deficiencies (rather than those which are created by development pressure) and as such, it is requested that the ability to charge CIL does not reduce immediate levels of finance available through a number of programmes such as AMP5, LTP etc. 

f) 
Operational concerns

At present, Developer contributions are secured by either unilateral or Section 106 Legal Agreement – will we still need to prepare individual legal agreements to ensure contributions are secured?  How will it work – will we still need legal agreements to secure contributions? The CIL system should seek to streamline the process rather than make it more complicated.

In addition, with s106 contributions, developers are usually entitled to clawback contributions if these are unspent after a certain period of time – is a similar system proposed with CIL? If so what national timescales are to be set.
g) 
Special Circumstances  

It is considered that the Local Authority should be able to determine if special circumstances exist to allow lower contributions to CIL where an important development may not be able to proceed because contributions to CIL make it unviable. This authority also has concerns regarding how any further negotiation would take place over contributions - At present developers can use the opportunity to negotiate contributions / deal with objections on a case by case basis – it is assumed that this will no longer be the case. (It is our view that developers may not necessarily be in a position to object to CIL at stage of setting it as they may not have an interest in a particular scheme that could be later affected by CIL and therefore no way of being able to object in a robust manner to the CIL proposals).

Given that it is recommended that an independent Inspector is appointed to set levels of CIL Contributions, but that there will be regular reviews of CIL subsequently, how is it proposed to avoid periods of uncertainty over levels of CIL Payments whilst reviews are undertaken?

h).
Enforcement and Internal resources issues 

The introduction of the CIL will place considerable extra administrative and monitoring responsibilities on the Development Management and legal sections of the Council. The regulations presently envisage levying CIL charges on development from 100 sq.m.(excluding Householder applications). At present s106 Agreements are mainly only negotiated on major applications which are in the order of 25-30 per year. The implementation of CIL will involve in the order of several hundred applications per year that will need to be considered.

At present, many authorities use a percentage of Section106 contributions to fund legal costs, monitoring and enforcement, or seek these as additional payments – given the massively increased workload (based on the number of proposals that would trigger CIL payments), how is it proposed that these costs will be met if such top slicing / payment of additional costs are not permitted?  Will a percentage of CIL payments be capable of being used for paying for staff to monitor and enforce the scheme? 

There are also concerns regarding the skills gap which exists in many Authorities – assessment of the viability of development and the ability of developers to pay contributions requires specialist skills in terms of development appraisal – Development Management staff will need new skills in terms of understanding development appraisals, or authorities will need to bring in expert assistance.  This brings an additional cost / resource burden.  

i)
Other detailed comments:

· At point 19 of the report, commencement is noted. The report states that “Charging authority must be notified that development will commence”.  In terms of practical enforcement not all developers currently notify of commencement of development, in which case there will be a need for further monitoring.  

· With reference to section 4.29 “Collection of CIL on general consents and GPDO development” it suggests that Commencement Notices, are issued as a standard practice in all local authorities, however not many LPA’s actually issue commencement notices.  Notification of commencement is not a statutory requirement accept if specified in a legal planning obligation.  In instances where commencement notices are a LPA procedure, an additional “Notification of Chargeable Development” would be issued. Is this not doubling up on the administrative procedures already in place?

· In section 4.150 “Date and Nature of commencement” the definition of commencement as set out in section 56 (4) of the TCP Act 1990 will remain, and will apply in cases where it is necessary to identify commencement retrospectively.  Will this not require an evidence based procedure, similar to what is in the present regime for whether something is substantially completed, given the onus of proof required?  

· The report states that it is envisaged “enforcement tools will be infrequently used” – Should the tools not be structured to reinforce existing planning enforcement tools?

· With regards to the section on temporary buildings – Will buildings which have not been subject to a temporary consent from the LPA which have become lawful by immunity after 4 years be liable?  Such matters are usually dependant upon when or not the matter is reported to the LPA.  

· Regularisation of a planning enforcement related matters does not always result in the submission of retrospective planning applications or instigation of enforcement proceedings/service of enforcement notice.  In circumstances where a breach of planning control has been founded but the development is acceptable, PPG18 (Enforcing Planning Control) states that enforcement action should not be taken solely to regularise development which is acceptable on it planning merits, either by way of insisting on retrospective application or by way of instigating formal actions.  As such this is unfair as those who have carried out unauthorised development, which is acceptable, would not have to pay CIL contribution. 

· In instances where formal an enforcement notice has been served to require the unacceptable development to be made acceptable, what would happen in cases where the LPA win the appeal subject to conditions, so planning permission is effectively granted.  Is this then the commencement point for charging CIL the decision date or when the conditions have been complied with to make the development acceptable? 

· Section 4.15 refers to permitted development and CIL.  It is suggested that most permitted development would be CIL exempt, but this has not been tested.   The reactive nature of planning enforcement means that a lot of permitted development will not be reported.  How will it be determined if Permitted Development carried out would be CIL exempt without monitoring every development undertaken.  

· With reference to section 4.26, the amount of liability for CIL is to be calculated by reference to the time when planning permission first applies.  Effectively development can therefore exist without paying CIL contribution for up to 4 years/10 years in respect of change of use in circumstances where development is not reported to the LPA and goes unknown.  It is only when enforcement action is instigated and resolved that the CIL will come into effect. This again raises issues of fairness to those who will be charged and those who will slip through the net. 

· In response to section 4.72 “Proposals for householder development”, it states that Householders will be liable to pay CIL on any new dwellings built on their property, and on any change of use.  Should it not be the land owner as is the current case in current planning enforcement?

· What would happen to the commencement date in instances where development has not been built in accordance with the approved plans of planning permission?  For example, a development has been built 25% greater in terms of floor space than granted permission for, which amounts to more than 100metres square extra.  The contribution has been calculated on the date on which planning permission was originally granted, relating to the floor space allocated for the approved development.  At which stage should the increase in CIL be determined and collected.  It appears from the consultation that the increase in contribution would only be effective when a retrospective planning permission has been granted or when enforcement action has been taken.  What if the increase is acceptable in planning terms? 
I would appreciate if you could confirm receipt of our comments and to take on board our comments wherever possible.  This is a major new initiative that is being developed and we are concerned that at present there are a number of uncertainties which need to be resolved and a number of technical details which need to be finalised in order to ensure that a workable system is secured and one which offers a real benefit over the present arrangement. In addition with the current economic climate it is questioned whether April 2010 is the right time to introduce this change.  

If you have any queries or wish to discuss any of the points raised, I would be only too happy to do so.

Yours faithfully

Anneliese Hutchinson

Head of Regulatory Services

Development and Enterprise

anneliesehutchinson@gateshead.gov.uk
