








APPENDIX 2

Summary of Gateshead Council commitments

	Reference
	Brief description
	Statements

	1.4
	Approach to the Act
	It is the policy of Gateshead Council to implement and adhere to the Mental Capacity Act 2005, associated regulations, Deprivation of Liberty Safeguards and Codes of Practice.

	4
	Statutory principles
	Gateshead Council is committed to abide by the 5 statutory principles which underpin the Mental Capacity Act 2005 and will ensure that the key principles are taken into account when applying decisions and actions under the Act. 

	6.3
	Expectation of commissioned organisations
	Organisations commissioned to deliver services on behalf of Gateshead Council, will be expected to comply with their statutory obligations as defined within their contract terms and conditions. This includes conforming in all aspects to the Mental Capacity Act 2005,  Deprivation of Liberty Safeguards Codes of Practice and associated legislation.

	8.1
	Identifying the decision maker
	In order to comply with the Act, Gateshead Council employees, its partners and service providers, will be variously required to assess the mental capacity of our Service Users to make decisions. The person who is required to assess the Service User’s capacity (decision maker) will be the person who wishes to take some action in connection with the Service User’s care or treatment or who is contemplating making a decision on the Service User’s behalf.

	8.3
	Capacity test
	It is the policy of Gateshead Council to develop and implement processes and procedures for its employees, to ensure that the single clear two stage test, as defined within the Mental Capacity Act 2005, for assessing whether a Person lacks capacity to take a particular decision at a particular time is completed

This will be recorded on MCA Form 1. 

	9.2
	Best interests recording
	It is the policy of Gateshead Council to develop and implement processes and procedures to ensure that employees complete a checklist of factors as defined in the Act, to determine what is in the best interests of the Service User.   Form MCA 2

	10.3
	Advance decisions to refuse medical treatment
	It is the policy of Gateshead Council to advise a medical decision maker of the existence of a valid and applicable advance decision made by the Service User prior to loss of capacity, even if others think that the decision to refuse treatment is not in their best interests. Gateshead accepts the responsibility of medical practitioners to apply exception criteria as stated in the Act. 

	11.5
	Independent mental capacity advocates
	It is the policy of Gateshead Council (when acting as primary decision maker under MCA or as the Supervisory Body for Deprivation of Liberty) to comply with its obligations to instruct, consult and receive a written report from an IMCA. 

	12.5
	Attorneys
	It is the policy of Gateshead Council to comply with its duty to consult with an Attorney appointed under a valid LPA/EPA (where known) when the decision required is within the scope of authority of the Attorney under that document. 

	12.7
	Employees limitations on being an attorney
	It is the policy of Gateshead Council not to permit employees during the course of their work, to act as an Attorney unless specifically part of their employment role. Where any employee is acting as an attorney as a result of personal commitments (family or friendships), it is incumbent upon the employee to advise their line manager in circumstances where a conflict of interest between attorney and employee roles is likely to occur or is occurring.

	13.4
	Accessing the Court of Protection
	Gateshead Council will develop and implement internal policies and procedures in relation to the appropriateness of the Council applying to seek permission to apply to the Court of Protection and making an application or to oppose an application. It is the policy of Gateshead Council to ensure that all other options have been explored prior to seeking permission to apply to the Court of Protection or to oppose an application taken already by family or the service user.

	13.6
	Applications to the Court of Protection
	It is the policy of Gateshead Council not to permit employees to make an application directly to the Court of Protection without the prior agreement of the Head of Adult or Children’s Services, whichever is appropriate. However, provision is made for emergency applications to be made without this agreement (but with the agreement of the Head of Legal Services), where it is not reasonably practicable to obtain such agreement in advance

	18.1
	Consent to the payment of charges
	It is the policy of Gateshead Council that employees have a duty to ensure that a service user has the capacity to consent to the payment of chargeable services, prior to obtaining the consent and entering into the contract.

	18.5
	Financial records and receipts
	It is the policy of Gateshead Council that when a Council employee is completing cash transactions, or acting formally on behalf of a service user who lacks capacity (via the Council acting as Appointee or Court of Protection Deputy/Receiver), they have a responsibility to keep bills, receipts and other proof of payment when paying for goods and services. 

	19.7
	Deprivation of liberty
	The Mental Health Act 2007, amends the Mental Health Act 1983, and is effective from 1st April 2009. It amends the Mental Capacity Act to introduce new procedures and provisions to make relevant decisions about Deprivation of Liberty, in a person’s best interests, otherwise than under the Mental Health Act 1983. 

	20.4
	Advance decisions
	Whilst it is the responsibility of a service user with capacity to bring the Councils attention the existence of a valid and applicable advance decision the Council with take all reasonable steps to identify, record and adhere to them.  The existence and implications will be recorded within the service user’s care plan and we will notify healthcare professionals if required to do so, or when it is appropriate to do so.

	21.2
	Adult protection
	It is the policy of Gateshead Council that the Council’s safeguarding adult’s policies, processes and procedures for employees must be followed when they suspect abuse has, is, or may take place. 

	21.4
	Criminal offence
	It is the policy of Gateshead Council to have a zero tolerance approach toward perpetrators of offences against vulnerable adults. The Mental Capacity Act makes it an offence to ill treat or wilfully neglects a person without capacity. Such matters will be reported to the police under Safeguarding Procedures.

	22.6
	Research
	It is the policy of Gateshead Council to only consider proposals for the approval of research involving service users that lack capacity, if the research is linked to:-

- an impairing condition that affects the person who lacks capacity, or

- the treatment of that condition and

- there are reasonable grounds for believing that the research would be
               Less effective if only people with capacity are involved and                 

               
- the research project has made arrangements to consult carers and to        

                               Other requirements of the Act. 

The research must also meet one of two additional requirements prior to consideration:
1. The research must have some chance of benefiting the person who lacks capacity                                               

    The benefit must be in proportion to any burden by taking part, or
2. The aim of the research must be to provide knowledge about the cause of, or 

     treatment or care of people with, the same impairing condition – or a similar condition. 

    The risk to the person who lacks capacity must be negligible, there must be no significant 

    interference with the freedom of action or privacy of the person who lacks capacity, and 

   nothing must be done or in relation to the person who lacks capacity which is unduly     

   invasive or restrictive.
 

	23.2
	Disclosure of information
	It is the policy of Gateshead Council that employees will be required to act upon such requests (personal information disclosure), in accordance with the law. Disclosure of, and access to, such information is regulated by the Data Protection Act 1998, other Acts (e.g. Crime and Disorder Act, Criminal Justice Act 2003); The common law duty of confidentiality; Professional codes of conduct on confidentiality; Information sharing protocols; The Human Rights Act 1998 and European Convention on Human Rights. 

	23.4
	Disclosure of information
	It is the policy of Gateshead Council (in accordance with the Data Protection Act 1998), to comply with its legal duty to release information requested under a Lasting Power of Attorney for financial affairs, or personal welfare or Enduring Power of Attorney. Gateshead Council will update relevant policies and procedures to incorporate guidance on dealing with requests for information on behalf of a person who lacks capacity and requests for information by attorneys, deputies, receivers and IMCA. 

	23.6
	Recording decisions
	It is the policy of Gateshead Council to record accurately the decisions made regarding the assessment of mental capacity, and the determination of best interests in accordance with standard reporting procedures. Information must be recorded electronically or manually within Service User files. Information should be retained in accordance with Gateshead Council retention guidelines.  From 1st October copies of any MCA1 and MCA 2 should be forwarded to the Mental Capacity Act Coordination Team, Denis Johnston Centre, Temple Park Road, South Shields, NE34 OEW,   to enable audit of process.

	23.7
	Recording involvements and consents
	It is the policy of Gateshead Council to record accurately the known existence of Advance Decisions, Department of Work and Pensions Appointees, Enduring Powers of Attorney, Lasting Powers of Attorney and Court of Protection Receivers/Deputies and their application. It is also the policy of Gateshead Council to record accurately consents to disclose, share and receive information via a third party and the revoking of any such consent.


