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REPORT TO CABINET
 19th May 2009

TITLE OF REPORT: Setting up a council-owned trading company   
REPORT OF: Mike Barker, Strategic Director, Legal & Corporate Services



  
   
Purpose of the Report 

1. Cabinet is asked to approve the setting-up of a generic trading company through which the Council will be able to provide services and carry out works for profit to help deliver vision 2030.   


Background 

2. The Local Government Act 2003 provides local authorities with a general power to trade for profit, i.e. where charges are fixed at more that cost recovery, with private bodies and persons through a company.  The Local Authorities (Goods and Services) Act 1970 already provides a power for local authorities to trade with other public bodies.  The latter power has been widely used for some time, but the new power has also been utilised by a number of authorities including Durham, Westminster and Essex.

3. By introducing the new power, the government’s intention was to:

· “help create a dynamic and entrepreneurial public sector that will increase diversity and choice in the delivery of public services;

· encourage local authorities to extend and improve the range of services they offer;

· introduce new players into the market;

· increase scope for partnership working; and

provide business opportunities for the private sector.” (General Power for Local Authorities to Trade in Function Related Activities Through a Company CLG Guidance)
4. In order to ensure a level playing field with the private sector and to avoid breaching state aid and other legal requirements, the company must not be subsidised by the authority.  The authority must therefore recover the cost of any accommodation, goods, services, employees or any other support it supplies to the company.  It will be necessary to set up suitable systems and financial controls to ensure this is the case and to demonstrate the independence of the company.

5. The primary purpose for establishing a trading company should be to exploit opportunities for the generation of income for the Council, either through dividend payments or growth in share value that can then be realised. Income from the company can be applied to any area of the Council’s activities: e.g. to support expenditure, subsidise services, or reduce council tax. 

6. There are a number of ancillary benefits to engaging in trading activity: e.g. ensuring a continuing work stream for employees who might otherwise face redundancy during a period of low activity; providing opportunities for employees development by working in a commercial context; raising the profile of the Council by demonstrating a positive attitude to commercial risk and opportunities.  

7. The Council has already exercised its power to trade by participating in two trading companies: SCAPE, a consortium of local authorities, and Gti, a joint venture with Alcatel.  However, this proposal is to establish a generic trading company through which a variety of services may be traded.  The Council must prepare a business case in support of its use of the power, which must be formally approved.   A copy of this is attached at Appendix 2.

8. The Council will need to appoint directors to the board of the company. It is proposed that initially a small board of Senior Officers, appointed by the Chief Executive.  Further directors, including independent directors who are neither members nor officers, may be appointed in future if it is believed they may benefit the business of the company It is proposed that the initial Directors of the company are appointed as follows:

9. It is proposed that, at least in its early stages of operation, Council employees seconded into it will carry out the activity of the trading company.  This need not be on a full-time basis, but as already indicated any support provided by Council employees to the company must be accounted for and the cost recovered from the company.

Proposal 

10. It is proposed that Cabinet approve the setting-up of a generic trading company through which the Council will be able to provide services and carry out works for profit and that the Business Case and Governance arrangements set out in this report are agreed.

Recommendations

11. Cabinet is recommended to agree:  

  
(i) The setting-up of a trading company through which the Council will be able to provide services and carry out works for profit;
(ii) That the business case set out at Appendix 2 is approved.
(iii) That the broad governance and funding arrangements for the trading company, as set out in this report, be approved and the Strategic Director, Legal & Corporate Services be given authority to conclude the Memorandum and Articles of Association, and proceed to formal incorporation of the Company.
(iv) That the appointment of Directors be delegated to the Chief Executive.
 


for the following reason(s):

(i) Allow the Council to exploit opportunities for the generation of income; 
(ii) Raise the profile of the Council by demonstrating a positive attitude to commercial risk and opportunities;

(iii) Ensure a continuing work stream for employees who might otherwise face redundancy during period of low activity; 

(iv) Provide opportunities for employee development by working in a commercial context.

CONTACT:   Mike Barker ext 2100
PLAN REF:  











APPENDIX 1


Policy Context 

1. The proposals are consistent with Vision 2030, the Sustainable Community Strategy for Gateshead and in particular support the ‘Sustainable Gateshead’ Big Idea.  The proposals also support the achievement of the Council’s Corporate Plan, Corporate Priority 4 by promoting economic prosperity and assisting in delivery of key regeneration projects such as schools; Corporate Priority 6 by building capacity across the Council; ensuring best use of resources to deliver Value for Money services and long-term financial sustainability.

Background

2. The Local Government Act 2003 provides local authorities with a general power to trade for profit, i.e. where charges are fixed at more that cost recovery, with private bodies and persons through a company.  The Local Authorities (Goods and Services) Act 1970 only enables local authorities to trade with other public bodies.
3. By introducing the new power, the government’s intention was to:

· “help create a dynamic and entrepreneurial public sector that will increase diversity and choice in the delivery of public services;

· encourage local authorities to extend and improve the range of services they offer;

· introduce new players into the market;

· increase scope for partnership working; and

· provide business opportunities for the private sector

4. The power cannot be used to authorise trading in anything that an authority is statutorily obliged to provide to a person.  Any trading must be in “function-related activities”, i.e. the Council must already have the power to provide the services it proposes to offer to another party.  However, in practice this requirement can, in many cases, be satisfied through use of the power of well-being powers, under which an authority can provide employees, goods, services and accommodation to any person in order to promote the economic, environmental, and social well being of the area.

5. In order to ensure a level playing field with the private sector and to avoid breaching state aid and other legal requirements, the company must not be subsidised by the authority.  The authority must therefore recover the cost of any accommodation, goods, services, employees or any other support it supplies to the company.  It will be necessary to set up suitable systems and financial controls to ensure this is the case and to demonstrate the independence of the company.
6. The business case initially focuses on those areas of activity for which there appear to be the most realistic opportunity to trade: namely design and construction services.  In particular, it is hoped there may be the opportunity for the trading company to form part of the supply chain for the primary contractors in the Building an Active Future programme, BSF, and the Primary Capital Programme.  Future areas of activity will be supported by further business cases put before Cabinet from time to time.
7. The power to trade can only be exercised through a company.  It is proposed that this should be a company limited by shares, as this provides more flexibility with regard to distribution of profit and raising capital: for example, the Council could sell to a third party a proportion of its share interest in the company to raise a capital receipt.
8. The company will need to adopt its own governance framework, including an appropriate code to ensure transparency and minimise any conflicts of interest. This is likely to mirror the Council’s own Codes of Conduct as Officers and Members are familiar with their provisions and this will ensure consistency.  It will also be necessary for the company to insure the directors against personal liability.

Consultation

9. Leader of the Council; The Portfolio holder for Corporate Vitality.  
  

Alternative Options

10. Do not proceed with the setting up of the Company.  This would not allow the Council to pursue the opportunities for trading for profit as detailed in the report.

Implications of Recommended Option

11. Financial Implications – The Strategic Director, Finance and ICT confirms that the company will need to comply with the regulatory requirements of the Companies Act 2006 and additionally with the regulatory regime for local authority companies under the Local Government and Housing Act 2003. The Council must recover the full cost of any accommodation, goods, services, employees or anything else it supplies to the company in pursuance of any agreement or arrangement to facilitate the power to trade. Initial set up costs will be met from existing resources and recovered against expected company profits.   
12. Risk Management Implication – There will be a need for clear operational controls; procedures and terms of reference for all involved e.g. the accurate recording of income and expenditure, budgets, projections and monitoring.  Further consideration of risk is detailed in Appendix 2.
13. Health Implications – There are no health implications arising directly from this report.
14. Human Resources Implications   – As the company will initially be operated on the basis of part-time secondments from the Council, TUPE will not apply to employees.  This needs to be monitored on an ongoing basis and would need to be considered further if the trading company were to employ people directly, or Council employees were to be transferred to the Company at a later date. 
15. Equality and Diversity Implications – There are no equality and diversity implications arising directly from this report.
16. Crime and Disorder Implications – There are no crime and disorder implications for the Council from the proposals.
17. Sustainability Implications – There are no sustainability implications arising directly from this report.
18. Human Rights Implications - The amendments may affect Article 8, the right to respect for private and family life.
19. Ward Implications – This proposal affects all wards in the Borough.
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