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Disciplinary Policy Statement

The Aim of the Policy

1. Discipline is essential for the conduct of the Council's affairs and for the safety and well being of all employees.  It is equally the intent of the Council that disciplinary action is considered and applied fairly and equitably.

Definition of Discipline

2. To help and encourage all employees to achieve and maintain the necessary standards of conduct, attendance and performance expected by the Council.

Who the policy applies to

3. The policy applies to all employees, whether full-time or part-time, permanent or temporary. However, it does not apply to school based employees. Employees appointed by the governing body to work in a school will be subject to that particular school’s disciplinary policy and procedure. The responsibility for disciplinary matters lies with the governing body of the school.

Commitments 

4. Many potential disciplinary issues can be resolved informally. Early intervention by line managers can prevent an issue from escalating to the point where the formal disciplinary procedure has to be used. Managers are encouraged to involve the Trade Union’s where necessary to help resolve issues informally. However, where an issue cannot be resolved informally or is of such a serious nature then the formal procedure must be applied.

Additional Information

Other Council policies that are linked to or relevant to this policy:

· Redeployment Policy

· Bullying & Harassment Policy 

· Capability Procedure 

· Code of Conduct for Local Government Employees 

· Whistle blowing Code 

· Employment of Part-time and Fixed-term Employees - Guidance for Managers 

· Expiry of Fixed Term and Temporary Contracts 

· Counter Fraud and Corruption Policy 

· Grievance Procedure 

· Redeployment Procedure 

· Redundancy Policy 

Useful Contacts

	Department for Business, Enterprise & Regulatory Reform (BERR)

1 Victoria Street 

London

SW1H 0ET

0207 2155000

www.berr.gov.uk

	ACAS

Cross House 

Westgate Road

Newcastle upon Tyne

NE1 4XX

0191 261 2191

www.acas.org.uk

	UNISON

New Century House

West Street

Gateshead 

NE8 1HR

0191 4776638

info@gatesheadunison.co.uk
	GMB

1 Mosley Street 

Newcastle upon Tyne

NE1 1YE

0191 233 3930

www.gmbnorthern.org.uk


Disciplinary Procedure

INTRODUCTION

1. This procedure will be adopted in all circumstances when dealing with disciplinary matters relating to employees of the Council.  A copy of the disciplinary procedure is provided to all employees when they commence employment with the Council.

2. This procedure is concerned with the formal, structured process of taking disciplinary action and is not designed to cover those instances where management may consider it necessary to give an informal warning to an employee with regard to their conduct/performance as part of the normal exercising of supervisory responsibility.  Such informal warnings should not be confused with a formal warning as detailed in this procedure.

3. The responsibility for taking disciplinary action rests with Group and Strategic Directors, Directors, and Heads of Service, but that responsibility may be delegated to appropriate officers.

4. No disciplinary action should be taken against, nor in normal circumstances should there be any suspension of, a shop steward or representative of a trade union or organisation of workers until the circumstances of the case have been discussed with a full time official.

5. This procedure does not apply to school based employees, however it does apply to all other employees whether occupying a permanent or temporary post or in full time or part time employment except that it will not apply on termination of employment;

· At the end of a fixed term contract for which they were specifically engaged

· On grounds of redundancy

INVESTIGATION STAGE

6. At all stages of the disciplinary procedure the employee has the right to be accompanied by a trade union representative or work colleague. The employee should be advised of this right as soon as the procedure is commenced.

7. Some disciplinary matters may not require formal investigation because the circumstances/facts are easily established. However where a disciplinary matter has arisen as a result of an employee's performance, conduct or omission, the supervisor or line manager should first attempt to establish the facts promptly, taking information in the form of brief statements from witnesses as necessary.

8. Thereafter the matter will be referred to an officer of appropriate seniority, normally a Head of Service (‘HOS’), to appoint a formal investigating officer. At this stage relevant officers representing Human Resources, Strategic Director Legal and Corporate Services, and Finance and ICT should be consulted as necessary. 

9. The investigating officer will be different to the officer who will eventually decide on what formal action, if any, to be taken. The investigating officer will carry out a thorough investigation in order to obtain all the relevant facts. This may include obtaining written and signed statements and relevant documentary evidence, for example: car mileage claims, expenses claim forms, time sheets, and flexi records. It is important to be impartial when looking for evidence. All corroboration, or contradiction, of the allegations should be noted.

10. Where the matter involves, or is thought to involve, irregularities concerning cash, stores or other property of the Council, or any suspected irregularity in the exercise of Council functions, the Internal Audit Section of Finance and ICT must be notified immediately.

11. In taking witness statements, the following should be noted;

· Date, time and place of each or any observation or incident.

· The opportunity and ability of the witness to observe clearly and with accuracy.

· The circumstantial evidence, such as knowledge of a system or arrangement or the reason for the presence of the witness and why certain small details are memorable.

· Whether the witness has suffered at the hands of the employee or has any other reason to fabricate, whether from personal grudge or any other reason or principle.

· All statements are read, signed and dated by the witness.

· Witnesses should be informed that they may be asked to attend and give evidence at a disciplinary meeting.

12. If the witness is prepared to attend a disciplinary meeting no problem will arise but a witness cannot be compelled to attend.

13. Further investigation can then take place either to confirm or undermine the information given. Corroboration is clearly desirable.

14. In cases where witnesses may fear reprisals or confidentiality has to be preserved guidelines on the accepted procedure for protection of such persons are as follows;

· The information given by witnesses should be in writing in one or more statements.  Initially these statements should be taken without regard to the fact it may subsequently prove necessary to omit or erase certain parts of the statements before submission to others, in order to prevent identification of persons.

15. Where it is necessary for the purpose of the investigation to formally meet the employee concerned, they will be informed in writing of;

·  The reason for the meeting.

· That they will be required to attend.

· They may be accompanied by a Trade Union Representative or colleague and encouraged to do so.

16. At such a meeting it should be made clear to the employee that the meeting is purely investigatory and not disciplinary, but that the outcome may be that future disciplinary action be taken.

17. If, after an investigatory meeting, it is decided there will be no further action, the employee will be advised of this and any references to the investigation and the meeting removed from their personal file.

SUSPENSION

18. Initial investigation of the facts, or the occurrence of a particular incident, may make it desirable for an employee to be suspended and precluded from attending work whilst investigations continue or commence. 

19. Before considering suspension and dependant upon the circumstances every effort must be made to move the employee to another location if necessary and/or undertake other duties. Suspension is not in itself disciplinary action.

20. Suspension should only be considered where;

· The possibility of dismissal on the grounds of alleged serious/gross misconduct may arise.

· There are grounds for doubt as to the suitability of the employee to continue at work pending certain criminal investigations or proceedings.

· The safety of the employee or other people at work could be affected by their continuing presence in the workplace.

· To facilitate the conduct of the investigation, it is in the interests of the employee or the Authority for them not to be present at the workplace.

21. Where it is considered necessary to suspend an employee, they will be interviewed and told the reasons. The employee may wish to be accompanied by a Trade Union Representative or colleague. In certain circumstances this may not be possible. 

22. An employee should only be suspended by a Group or Strategic Director, Director, HOS or other senior nominated officer, after consultation with a representative of Human Resources. 

23. It is accepted that outside normal working hours it may be necessary for other levels of management to suspend employees and to do so without consultation but this should only be done where considered absolutely necessary and matters reported as soon as possible to the appropriate senior officer and a representative of Human Resources.

24. During the period of suspension the employee will be paid an allowance of not less than half-pay although suspension on less than full-pay would normally only be justified in circumstances where the Council may have suffered financial loss arising from the employee's actions and/or criminal proceedings are pending or in contemplation.

25. A decision to suspend will be confirmed in writing by the appropriate suspending officer to the employee.

26. The letter should include the following;

· The reasons for the suspension and the likely length of the suspension

· The basis of payment.

· The fact that suspension does not constitute disciplinary action. 

· Confirm that the employee should refrain from attending Council premises or accessing e-mails but should be contactable and be prepared to attend any meeting arranged. 

27. The letter should be either hand-delivered to their home or sent by recorded delivery.

28. If at the conclusion of any subsequent disciplinary meeting;

· it is decided that no disciplinary action should be taken, the suspension will be terminated and the employee will receive all monies to which they would have been entitled but for the suspension.  Any references to the suspension will be removed from the personal file.

· Disciplinary action short of dismissal is taken, the Council will have discretion whether to make up the suspension allowance to equal the whole or part of wages withheld during the period of suspension.

· The employee is dismissed, they will not be entitled to wages other than the sum (if any) due up to the date of suspension, but will be allowed to retain any sum already paid as suspension allowance during the period of suspension, i.e. up to the date of termination of employment.

DISCIPLINARY MEETING

29. If it is decided there is a disciplinary case to answer the employee will be informed in writing that they will be required to attend a disciplinary meeting on a specified date and time. Unless management and the employee agree otherwise, at least 5 working days notice of such a meeting should be given. The employee concerned may offer an alternative date within 5 days of the original date if they or their chosen Trade Union Representative or colleague cannot attend.

30. Where an employee is persistently unable or unwilling to attend without good cause then a decision should be made on the evidence available. 

31. Until the circumstances of the allegations have been discussed with a full-time official of the union or organisation of workers concerned, no disciplinary action will be taken against a shop steward or representative of a trade union.  Such discussion should normally take place before any letter is sent inviting the employee to a disciplinary meeting. 

32. The employee must be informed in the disciplinary meeting letter of; 

· The right to be accompanied at the meeting by a Trade Union Representative or colleague.

· The subject matter/allegations made.

· All relevant evidence from the investigation that is to be relied upon.

· Only if it is a possible outcome and only if the allegations are proven their potential dismissal.

· The requirement to forward to the officer conducting the meeting, any documents upon which they intend to rely, prior to the date of the meeting.

· To give sufficient notice to allow the attendance of any necessary witness they may wish to call.

33. The letter should be hand-delivered or sent by recorded delivery.

34. Most disciplinary meetings will be heard by the HOS or a senior nominated officer assisted by an adviser from Human Resources. At the meeting the HOS will explain the purpose of the meeting, identify those in attendance and how the meeting will be conducted.

35. At the disciplinary meeting the investigating officer must put the allegations and case forward first using any statements, documentary evidence and witnesses as are considered necessary. 

36. The employee must be given the opportunity to state their case and answer any allegations made against them. They should be able to ask questions, present evidence, call witnesses and question them on any statement they have made. The investigating officer may also question them. All parties and witnesses may be questioned by the officer conducting the disciplinary meeting and any advisers present. 

37. Where a witness is unwilling or there is a genuine fear of reprisal if they attend the disciplinary meeting the HOS or senior nominated officer conducting the meeting, should interview the witness and satisfy himself what weight is to be given to the information.

38. The written statement of the witness, if necessary with omissions to avoid identification, must be made available to the employee and their representative. The use of such statements should be the exception rather than the rule and the weight given to them should be adjusted accordingly.

39. If the employee or their representative raises any particular and relevant issue which should be put to a witness who is not in attendance, it may be desirable to adjourn for the Officer conducting the disciplinary meeting to make further inquiries of the witness.

40. It is particularly important that full and careful notes are taken during the disciplinary meeting and if necessary a separate person should take the necessary notes to allow the other parties to concentrate fully on proceedings.

41. Once all the evidence has been presented and examined all parties must be given the opportunity to summarise their main points to ensure nothing has been missed at the end of the meeting. The employee must finally be asked if they have anything further to say.

42. At the conclusion of the disciplinary meeting the officer conducting the meeting will decide in private what action should be taken. Where officers (such as the HR and legal adviser) are advising they will remain with him to provide advice if required. However the decision is that of the officer conducting the meeting.

43. The employee and their representative and the investigating officer will leave the room but normally will remain ‘on hand' to await the decision which should then be communicated to them orally. If it is not practicable or sensible for them to remain ‘on hand' during management's deliberations, then they may be asked to return to hear the decision at a later time or informed that the decision will be communicated in writing and by telephone if requested.

DISCIPLINARY ACTION

44. If, at the conclusion of the meeting, the officer conducting the meeting is not satisfied with the employee's account or explanation of the matter, and considers the allegation is justified, disciplinary action will be taken. 

45. The employee, when advised of the decision, will also be advised of the right of appeal. The following are the various types and stages of disciplinary action. Their use will vary depending upon the nature and seriousness of the offence and whether the employee already has any current warnings on file.

Written Warning
Misconduct  

46. In cases of misconduct, employees should be given a 1st written warning setting out the nature of the misconduct and the change in behaviour required. The warning should also inform the employee that a final written warning may be considered if there is further misconduct. A record of the warning should be kept, but it should be disregarded for disciplinary purposes after 6 months.

Unsatisfactory performance 

47. In circumstances of unsatisfactory performance the employee will receive an ‘improvement note’ which is equivalent to a first written warning and that failure to improve could lead to a final written warning and, ultimately, to dismissal. A copy should be kept and used as the basis for monitoring and reviewing performance. The ‘improvement note’ should set out:

· The performance problem

· The improvement that is required

· The timescale for achieving this improvement

· A review date

· Any support, including identified training, to assist improvement

Final Written Warning
48. If the employee has a current written warning about conduct or performance then further misconduct or unsatisfactory performance may warrant a final written warning. This may also be the case where first offence misconduct or unsatisfactory performance is sufficiently serious but may not justify dismissal. It should contain the statement that further misconduct or unsatisfactory performance may lead to dismissal. A record of the warning should be disregarded for disciplinary purposes after 12 months (or longer in exceptional circumstances). The Officer concerned must first consult with Human Resources before any extension is agreed.

Dismissal or other sanction short of dismissal
Redeployment 
  

49. Where there has been a very serious offence or failing on the part of the employee so that they cannot remain in their post, but management considers there are mitigating factors which warrant redeployment. 

50. Redeployment will be dependent on suitable alternative employment being available and the employee agreeing to the transfer. Suitable alternative employment may include a post at a lower grade than the employee's current post. If redeployment is not possible then the employee will be dismissed.

Dismissal with Notice or with pay in lieu of Notice 

51. Where there have been subsequent offences or a failure to improve sufficiently after the issuing of an earlier warning(s). 

Gross Misconduct - Dismissal without Notice
52. For offences which amount to misconduct of a most serious nature/gross misconduct and thus make employees liable to summary dismissal. Gross misconduct will normally lead to dismissal and examples of offences which may led to this include;

· Unauthorised removal or malicious damage of council property

· Offences of dishonesty

· Fighting 

· Physical assault

· Falsification of time sheets

· False subsistence and expenses claims

· Theft

· Fraud

· Accessing Internet sites containing offensive or obscene material

· Sexual offences

53. This list is neither exhaustive nor exclusive and in addition there may be other offences of similar seriousness which could constitute gross misconduct and it must only be regarded, therefore as illustrative.

NOTES ON THE USE OF THE DISCIPLINARY ACTION STAGES

54. The normal practice will be to progress through first written warning, final written warning to dismissal with notice where there has been a failure to improve after the issuing of previous warnings.

55. The stages do not have to be followed in strict order.  Circumstances may be such that a warning may need to be repeated or move to dismissal after a first written warning.

56. A decision to dismiss will be taken by a Group or Strategic Director, Director or Head of Service after consultation with a representative of Human Resources and, in cases of a particularly difficult nature, with the Strategic Director, Legal and Corporate Services.

57. Following a decision to take any formal disciplinary action, including dismissal, the employee will be informed of the fact by letter notwithstanding the fact that they might already have been notified orally.

58. The employee must be informed in the disciplinary action letter of;

· Details of the offence stating the grounds for the action taken.

· The disciplinary action to which they may be liable if they commit further offences or fail to improve their performance satisfactorily.  

· The right of appeal.

· The duration of the disciplinary sanction and its expiry date.

59. The letter should be either hand-delivered to their home or sent by recorded delivery.

60. An additional copy of the letter should always be enclosed for the employee to pass to a Trade Union Representative or colleague, if they so wish.

61. Should any disciplinary action be reconsidered and effectively withdrawn, all written references to it will be deleted from their personal file and the employee notified accordingly.

62. If, at the conclusion of a disciplinary meeting, it is decided that no disciplinary action is to be taken, the employee will have this fact notified or confirmed to them in writing.

RIGHT OF APPEAL

63. An employee who has had formal disciplinary action taken against them has a right of appeal. No person who is involved in taking initial disciplinary action will be involved in hearing an appeal against disciplinary action.

64. Where an employee who has received a warning, short of dismissal, from an officer below the level of Head of Service wishes to appeal against the decision, they must notify the Group or Strategic Director, Director, or Head of Service of this fact in writing within five working days of receipt of the letter confirming the disciplinary action taken. The employee should state in the letter the reason for the appeal.

65. The Group or Strategic Director, Director, or Head of Service should, within five working days of receiving the letter of appeal, and after consultation with a representative of Human Resources where necessary, arrange a meeting with the interested parties to consider the appeal. After such an appeal the Group or Strategic Director, Director, or Head of Service should communicate the decision to the employee in writing as soon as possible but, in any case, no later than five working days after the meeting.

66. Where an employee who has been dismissed (or received a warning from the Group or Strategic Director, Director, or Head of Service) wishes to appeal against the decision, they must, within ten working days of receipt of the letter confirming the disciplinary action, either personally or through a trade union representative, submit a written request to the Strategic Director, Legal & Corporate Services for the appeal to be heard by the Personnel Appeals Committee of the Council. 

67. The employee should state in the letter the reason for the appeal.  This method of appeal should also be used where an employee is dissatisfied with the outcome of an appeal from a Group or Strategic Director, Director, or Head of Service. The Personnel Appeals Committee constitutes the final forum within the Council for consideration of disciplinary matters.

PERSONNEL APPEALS COMMITTEE 

68. The Committee is comprised of elected members of the Council who have no knowledge of the matter prior to the appeal.  The Committee will be assisted where necessary with advice from representatives of Human Resources and the Strategic Director, Legal and Corporate Services.

69. The appellant will be informed at least ten working days in advance, of the date, time and location of the appeal and their right to be accompanied by a Trade Union Representative or colleague, and of the arrangements for presentation of documentation.  At least ten working days prior to the appeal, all relevant documentary evidence to be used at the appeal by both parties, including, if applicable, a chronology of events prepared by management, should be exchanged.

70. At the appeal the management representative will put their case, giving the background to and the reasons for the decision and include documentation as previously provided to the appellant. The appellant (or their representative) will have the opportunity to ask questions of the management representative. Members of the Committee may also ask questions.

71. The appellant (or representative) will put their case, to include documentation as previously provided for the Committee. The management representative will have the opportunity to ask questions of the appellant.  Members of the Committee may also ask questions.  The management representative and the appellant (or representative), will then sum up their case if they so wish.

72. The management representative, appellant and their representative will then withdraw whilst the Committee deliberates in private assisted by its advisers. Should the Committee need to recall the management representative or the appellant and their representative to clarify matters on which they are uncertain, then both parties are to return notwithstanding only one may be required to comment on the point requiring clarification.

73. Where practicable, the decision of the Committee should be given orally in the presence of both the appellant and management representative but will also be confirmed in writing to the parties by the Chief Executive.

74. The appeal is conducted as a review of the senior officer's decision.  However in exceptional circumstances, where it is alleged that there has been some procedural irregularity or flaw in the disciplinary process, the Committee may consider any such representations and if thought appropriate, proceed with the case by way of a rehearing.  In such cases it may be necessary to adjourn the appeal to allow attendance of witnesses.  The appeal will be reconvened at the earliest possible date thereafter.

EXPIRY OF WARNINGS

75. In most cases the problem with an employee's performance or conduct which led to the warning will have been an isolated incident which has been appropriately dealt with by the procedure and the warning will have been effective in gaining the desired improvement.

76. In most cases, therefore, warnings should be disregarded for disciplinary purposes after the following time periods;

· Written Warning

Six months 

· Final Written Warning 
One year

77. Employees will be notified in the warning letter that the final written warning will be removed after one year but that it may in exceptional circumstances, be kept in place for a longer period. The Officer concerned must first consult with Human Resources before any extension is agreed.  An employee has a right of appeal against the decision not to delete a warning.
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