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REPORT TO CABINET


 

    19 June 2007

TITLE OF REPORT:
 Review of the Council’s Constitution  
REPORT OF:

 Maureen Kesteven, Strategic Director, Legal & Corporate 



 Services  

Purpose of the Report 

1. This report asks the Cabinet to recommend the Council to approve a number of amendments to the Constitution.  



Background 

2. The Chief Executive and Monitoring Officer are required to review the Constitution annually to ensure that its aims and principles are given full effect.  As a result of this year’s review, a number of areas have been identified where some amendment is necessary.   

Proposal 

3. It is proposed to amend the Constitution as set out in Appendices 2 to 5.  

Recommendations

4. It is recommended   that the Cabinet asks the Council to agree the proposed changes to the Council’s Constitution as set out in the attached appendices.

For the following reason:

To ensure that the Constitution remains fit for purpose and that its aims and principles are given effect.
 

CONTACT:  Mike Aynsley  extension   2128 
PLAN REF:  232











APPENDIX 1


Policy Context 

1.   The Council is required by law (Local Government Act 2000) to prepare and   maintain a constitution.  Article 15.01 of the Council’s Constitution requires the Chief Executive and Monitoring Officer to review the Constitution annually to ensure that its aims and principles are given full effect.


Background

2. This year’s review has been carried out.   A number of amendments have been drafted which will maintain the effective operation of the constitution, clarify certain aspects and keep it up to date.  Some of these are matters of detail, for example to give effect to recent legislation such as the Licensing Act 2003 and Gambling Act 2005. 

3.
Also attached as appendix 3 is a revised Article 10 (Area Forums and 
Neighbourhood Engagement) to reflect the introduction of the neighbourhood 
management arrangements.

4.
These proposals are in addition to a number of amendments that have already 
been agreed by the Council and are listed in Appendix 4.

5. The Council has previously agreed to adopt a statement of the ward councillors’ role as community champion attached as Appendix 5. It is proposed that this be added to Part 5 of the constitution on Codes and Protocols.  

Consultation

6.
No external consultation has been carried out.  

Alternative Options

   
7.
No alternative options were considered as the Local Government Act 2000 requires the Council to keep its constitution up to date.


Implications of Recommended Option 

8.
Financial Implications -  The Strategic Director, Finance and ICT confirms that any financial implications resulting from the changes to the constitution will be met from existing resources.  
9.
Risk Management Implication -  There are no specific risks associated with these proposals.

10.
Human Resources Implications   -  Nil

11.
Equality and Diversity Implications – The Constitution already emphasises that the Council will promote equal opportunities in carrying out its functions. 

12.
Crime and Disorder Implications -  Nil

13.
Sustainability Implications -  Nil

14.
Human Rights Implications -  The Constitution already states that decisions will be made in accordance with the principle of respect for human rights.

15.
Ward Implications -  There are no specific ward implications.
Background Information

16.
There are no specific documents that have been relied on to a material extent in preparing this report.
APPENDIX 2

Review of the Constitution 2007

Proposals
	Page
	Proposal
	Comment

	13

27

48

49

52

53 and 54

54

66

66

67

68

68

69

70

72

73

73

74

137

139-144

145-148

192

211

217-220
	Article 4 – The Full Council – 4.1 Meanings

Change Article 4.1 as set out in annex 1.

Article 12.01 Management Structure

Delete the reference to the post of Strategic Director, Human Resources and transfer the responsibility for corporate health and safety, personnel and organisational development, and corporate purchasing and supplies to the Strategic Director, Legal and corporate services. Also transfer the responsibility for communication to the Assistant Chief Executive.

In addition transfer responsibility for the management of the Civic Centre from the Assistant Chief Executive to the Strategic Director, Legal and Corporate Services.

Schedule 1 - Non Executive Functions – Delegations to Council Bodies

(10) Audit Committee – Add new delegation – Approve the Council’s Statement on Internal Control/Annual Governance Statement

(11) Accounts Committee - Remove the words “… and the Statement on Internal Control.”

Schedule 2 – Non Executive Functions – Part 1 Delegations to Individual Managers 

(3) Group Director, Development and Enterprise, Head of Regulatory Services

Add new delegation – To carry out the provisions of Part 1 and Schedules 1 and 2 of the Health Act 2006 and all delegated legislation made under those parts of the Act.

(13) Delete the words “…which would fall within the terms of this delegation scheme.”

AND add a new delegation:

To determine applications for certificate of lawfulness applications in all cases whether or not objections are received due to the nature of these applications being dealt with on “balance of probability” for existing users or by fact for proposed lawful uses.

Schedule 2 – Non Executive Functions – Delegations to Individual Managers

Transfer the functions of the Strategic Director, Human Resources to the Strategic Director, Legal and Corporate Services.

Schedule 2 –Non Executive Functions – Part 1 Delegations to Individual Managers

Add new delegation for Group Director, Local Environmental Services, Head of Waste Services and Grounds Maintenance and Head of Business Support

To take enforcement action against contraventions of the Environmental Protection Act 1990 and the Clean Neighbourhoods and Environment Act 2005. 

Schedule 5 – Executive Functions Delegated to Managers – Part 1 – Delegations to Managers 

1. Group Director, Community Based Services

Add new Delegation for Head of Housing Services

To accept leases and grant licences of property (for which there is budgetary provision) necessary to meet the Council’s obligations under the North East Contracting Consortium Agreement for Asylum Support and to provide temporary accommodation to homeless persons on an emergency basis and to those requiring supported housing.

Delete the delegations to the Head of Cultural Development and delegate responsibility for delegations (8), (9) and (10) to the Head of Libraries and Arts and delegation (11) to the Head of Sport and Leisure.

Schedule 5 – Executive Functions Delegated to Managers – Part 1 – Delegations to Managers 

2. Group Director, Development and Enterprise

Change delegations to Head of Highways and Construction to Head of Transport and Highways.

Change delegations to Head of Transport Strategy to Head of Transport and Highways
Paragraph (17) – Delete the reference to Head of Planning and Resources (Learning and Children) and replace with Head of Business Support (Learning and Children) 

Schedule 5 – Executive Functions Delegated to Managers – Part 1 – Delegations to Managers 

2.19 - Head of Property Services - 

Change the figure of £100,000 to £250,000 

Schedule 5 – Executive Functions Delegated to Managers – Part 1 – Delegations to Managers – 

2. Group Director, Development and Enterprise, Head of Regulatory Services

Add new delegation – To exercise the 

powers of the Council to ensure landlords meet their obligations under the Landlord and Tenant Act 1985.

Schedule 5 – Executive Functions Delegated to Managers – Part 1 – Delegations to Managers – 

4. Group Director, Local Environmental Services

4(4)(i) – Delete the reference to Head of Cultural Services and replace with Head of Sport and Leisure 

Schedule 5 – Executive Functions Delegated to Managers – Part 1 – Delegations to Managers – 

5. Strategic Director, Finance and ICT
(5) – Delete the reference to Strategic Director, Human Resources and replace with Strategic Director Legal and Corporate Services
Schedule 5 – Executive Functions Delegated to Managers – (6) Strategic Director, Legal and Corporate Services

Add new delegation – To authorise officers from Legal and Corporate Services to appear on the Council’s behalf:

(i) To prosecute, defend or conduct proceedings in Magistrates Courts (S223 of the Local Government Act 1972).

(ii) In the recovery of possession of a house belonging to the Council and the recovery of sums claimed by the Council in respect of the occupation of such a house (S60 of the County Courts Act 1984).

(iii) In the County or High Court in relation to any claims brought by the Council and to defend any claims brought against the Council. 

Executive Functions Delegated to Managers – Part 1 – Delegations to Individual Managers 

Transfer delegation (7) for the Strategic Director, Human Resources to the Strategic Director, Legal and Corporate Services.

Financial Regulations

21.2 – Delete the reference to Director of Social Services and replace with Director of Adult Care and Housing.

22.1 – Delete reference to Strategic Director, Legal and Corporate Services

Contract Procedures

Rule 4.1 (c)

Delete the reference to Strategic Director, Human Resources and replace with Strategic Director, Legal and Corporate Services.

Rule 4.1 (xii)

Amend “information technology” to information and communication technology” and delete the reference to Strategic Director, Human Resources.

Rule 4.1 (xiii)

Delete the reference to Strategic Director, Human Resources and replace with Head of Corporate Procurement.

Rule 13.1

Delete reference to Head of Commercial and Development and replace with Head of Development Law and Democratic Services
Employment Recruitment Rules – (8) Definitions

Delete reference to Strategic Director, Human Resources and replace with Director of Corporate Services.

Protocol – The Role of the Monitoring Officer

4.4 – Delete references to Head of Corporate Administration and Customer Services Officer and replace with Head of Development Law and Democratic Services and Customer Services Manager respectively.

Protocol – Parliamentary Candidates

Para 8 – Delete reference to Head of Corporate Administration and replace with Head of Litigation.

Part 7 Management Structure 

Amend the structure. 
	To reflect the current documents which should entail the Policy Framework.

To reflect the new management structure.

The Audit Committee has responsibility to review the evidence of the Statement on Internal Control. It is more appropriate for the Committee to also approve the document on behalf of the Council than the Accounts Committee, which has not been supplied with the evidence supporting the statement to do it.

To ensure that smoke free provisions are enforced.

To assist the Council to meet development control performance indicator deadlines.

To reflect the new management structure.

To ensure prompt action is taken to deal with contraventions of this legislation.

To ensure the Council meets its obligations under this Agreement and to respond quickly to homeless needs.

To reflect the new management structure.

To reflect the new management structure.

To reflect the new management structure.

To reflect the new management structure.

To reflect current market property prices.

To protect the rights of tenants.

To reflect the new management structure.

To reflect the new management structure.

To ensure appropriate officer representation at court hearings.

To reflect the new management structure.

To reflect the new management structure.

To reflect the new management structure (agreement of Strategic Director, Legal and Corporate Services is already required).

To reflect the new management structure.

To ensure that the telephony aspects of ICT procurement are explicitly included and to reflect the new management structure.

To reflect the new management structure.

To reflect the new management structure.

To retain the separation of the roles of administering the process(the proper officer’s role) and providing advice on the legality of appointment/dismissal decisions, the proper officer role should be transferred to the Director of Corporate Services.

To reflect the new management structure.

To reflect the new management structure.

To reflect the new management structure.


ANNEX 1

ARTICLE 4 – THE FULL COUNCIL 

4.01 Meanings 

(a) Policy framework.  The policy framework means the following plans and strategies:

The Council’s Internal Planning System

Corporate Plan 2007-10

Supporting policies

Best Value Performance Plan*

Sustainable Community Strategy – Vision 2030 for Gateshead*


Other Statutory/Non Statutory Plans

1. Adult Learning Plan**

2. Asset Management Plan

3. Local Cultural Strategy

4. Waste Strategy

5. Contaminated Land Strategy

6. Conservation Strategy

7. Food Service Plan**

8. Fuel Poverty Strategy**

9. Housing Energy Strategy

10. Land Reclamation Strategy and programme

11. Local Agenda 21**

12. Local Transport Plan*

13. Unitary Development Plan and associated plans*

14. Gateshead Community Safety Strategy and Drug Misuse Strategy

15. Housing Business Plan**

16. Housing Strategy**

17. Youth Justice Plan*

18. Procurement Strategy

19. Anti-Social Behaviour Strategy

20. Children and Young People’s Plan

21. Domestic Violence Policy

22. Air Quality Policy

23. Empty Property Strategy

24. Older People’s Strategy

25. Licensing Authority Policy Statement*

26. Gateshead Equality Strategy

27. Disability Equality Scheme

28. Gender Equality Scheme

29. Gateshead International Strategy

30. Capital Strategy

31. Alcohol Harm Reduction Strategy


Joint Plans

1. Emergency care plan – Winter

2. Health Improvement Plan

3. Health Joint Investment Plans

Key


*
Plans required to be included in the policy framework by regulation

**
Plans which statutory guidance recommends should be included in the policy framework 

APPENDIX 3

Article 10 – Area Forums and Neighbourhood Engagement

10.01
Objectives


The Council’s objectives are:

· to secure continuous improvement in its services to local people

· to make its services more responsive to local people

· to give local people the opportunity to engage with the Council and identify their needs and priorities

10.02
These objectives will be delivered through the following principles:


· strong, visible and accountable leadership – the Council will maintain a strategic overview of developing and implementing policy and securing the provision of key services across the Borough, but decision-making will be informed by the views of local people;

· engaging communities and empowering people – the Council will offer local people in every neighbourhood the opportunity to influence how their neighbourhood is run, in a way that is capable of making a real difference to people’s lives;

· efficient, joined-up, quality services meeting the needs of each neighbourhood, recognising that different approaches will need to be adopted towards different services.  Close working between the Council and its partners will be an integral part of these arrangements.


10.03 Ward Councillors

Ward councillors will be recognised as champions for their local community, within a framework of corporate responsibility.  A protocol setting out the role of the ward councillor as community champion appears in part 5 of this Constitution.  The Council will provide ward councillors with appropriate support and training to carry out this role.

10.04
The Cabinet

The Cabinet will support neighbourhood engagement and allocate to some of its members specific responsibility for neighbourhood engagement and development of services in specific areas of the Borough including the responsibility for chairing Area Forums (subject to the Leader having ultimate discretion over the allocation of portfolios as stated in article 7.04).

10.05
Area Forums

The Council will establish five Area Forums which will bring together the Council, its partners and stakeholders to promote neighbourhood engagement, coordinate issues common to many of all or the neighbourhoods in the area concerned, monitor service standards and take measures to secure improvements when necessary, and identify and address inequalities and deprivation.  The Area Forums will be chaired by the appropriate Cabinet member and will include representatives of the Council (including ward member representatives) and its partners.  The Council will agree, and review from time to time, the membership of the Area Forum and their terms of reference.


10.06 Gateshead Strategic Partnership
The Council will lead the work of the Gateshead Strategic Partnership (GSP) to encourage different parts of the public sector, as well as the business community, the voluntary and community sectors and government agencies, to take a strategic overview and coordinate their activities to improve outcomes in key policy areas.  The aims of GSP are

· to coordinate partnership working in Gateshead with particular reference to regeneration, neighbourhood renewal and community planning

· to involve the community, voluntary and business sectors in strategic decision-making.

Membership of GSP is open to any agencies and organisations across the public, business, voluntary and community sectors which work to benefit the lives of local people.

10.07
The GSP will prepare and keep up to date a Sustainable Community Strategy for Gateshead, identifying key areas of action, and will take all necessary steps to ensure that these actions are delivered.  The GSP will be supported by a Steering Group which will provide strategic direction for its work, and by theme, area and cross-cutting partnerships which will set the direction for policy in Gateshead for their theme, area or issue.

APPENDIX 4
Review of Constitution 2007

Amendments Already Agreed

(1) 
Licensing Act 2003/Gambling Act 2005

Article 4.01 Policy Framework (page 13)

Add “
31 Statement of Gambling Policy”

Matters to be dealt with by the full Council (page 42)

Add “(xv) the power under section 166 of the Gambling Act 2005 to resolve not to issue casino premises licences”.

Powers Delegated to Licensing Committee (page 45)

Delete existing delegations

Insert the following:

(i) The Licensing Committee will exercise all the powers and duties of the Council under the Licensing Act 2003 and the Gambling Act 2005, except for those functions that are reserved to the Council.

(ii) The Licensing Committee may arrange for any functions that it exercises to be discharged by

(a) a sub-committee established by it, or 

(b) an officer of the Council as Licensing authority.

The Committee will submit a report to the Council on any such arrangements that it may make.

(iii) Where the Licensing Committee exercises the function of determining any application or similar matter, it will do so through a Sub-Committee”.

Delegations to Head of Regulatory Services (page 51)

Delete paragraphs (2) – (4)

Insert:



“(2) Under the Licensing Act 2003 and Gambling Act 2005 and as delegated by the   



Licensing Committee:

(a) To determine any application or similar matter, where there are no relevant objections or representations;

(b) To determine whether a complaint is irrelevant, frivolous or vexatious;

(c) To make representations for a review of a premises licence under section 201 of the Gambling Act 2005”.

In paragraph (7), at the end add ‘and the Gambling Act 2005’. 

Part 8 – Statutory Derivations (page 222)

Under Article 8, add ‘Gambling Act 2005’.

APPENDIX 5

Statement on the Role of the Ward Councillor as Community Champion

1.
As a general principle, our neighbourhood arrangements will recognise the position of the ward or “front-line” councillor as the legitimate, democratically elected representative of the people and communities within his/her ward.

2.
Ward councillors should be champions for the whole of their community.  They should know and be known by all the key local public services, community organisations and institutions.  They should bring local people and organisations together to solve problems for their community.

3.
In carrying out their role as community champion, ward councillors will also need to bear in mind that they are part of the Council and are elected to serve the whole community.  They should not champion their locality to the extent that they disregard their corporate responsibility as a member of the Council, and they must always observe the Council’s Code of Conduct and protocols.

4. Specifically, the ward councillor will have the following roles:

· Being a lead advocate for local communities, articulating their views and representing those views to Cabinet and management and seeking to influence policy and decision-making.  This should include hard to reach groups, whom they will need to proactively help to articulate their own views.

· Taking a lead in identifying service needs specific to neighbourhoods in their ward and in exploring with relevant Cabinet members and management how those needs can be met.

· Monitoring service delivery in their ward and raising issues about performance with Cabinet members, officers and Overview and Scrutiny Committees as appropriate.

· Taking the lead in working with local people and organisations to develop community partnerships and similar organisations, and where practicable having a personal involvement in such organisations.

· Carrying out case work on behalf of local people through ward surgeries and other means and resolving their problems through their contacts with the Council and other public bodies.  They will remain the first point of contact for local people who have issues about the services that are provided to them or the way  their neighbourhood is run.  They should not however be the point of contact for people wishing to raise normal operational issues such as repair requests; this is a role for officers through the established management arrangements.

· Being the focal point for the “Community Call for Action” under the Police and Justice Act and Local Government and Public Involvement in Health Bill, raising local concerns with Cabinet members, with other service providers or with the appropriate overview and scrutiny committee.

5. As part of their role in advocating for local communities and developing neighbourhood priorities, ward councillors will also have an important relationship with their Area Forum, even where they are not part of its formal membership. There will be instances where they will wish to submit items for the agenda, and attend and speak at the meeting, particularly when putting the case for some local variation in service standards.  This route will also be appropriate for raising problems which need solving through the Council’s partners. As a matter of course, councillors will receive agendas and minutes for their Area Forum.  They can also raise concerns with the Cabinet member for the area.

6. As well as Area Forums, there are other important channels of communication with ward members such as ward liaison meetings and Leader’s visits.  In addition

· the Members’ Charter for Consultation and Communication sets out clear and consistent standards which officers across the Council are expected to follow in consulting ward councillors and responding to their enquiries;

· a web page is currently under development to provide information for members on things that are happening in their ward or area;

· there will be a review of ward councillors’ training needs.

7. Ward councillors will of course have a variety of other roles as members of the council; these include being a member of the Cabinet, a chair/member of an overview and scrutiny committee, a chair/member of a decision-making body or a Council representative on an outside body.  Some of these roles may on occasion conflict with the ward member role – for example a member cannot both lead a local campaign against a telephone mast and sit on the committee that determines the planning application for the mast.  The Council already has protocols which guide members on how to deal with these situations; however, a review will be undertaken to see if any further guidance is required.  In addition, the Local Government White Paper has given a commitment that the code of conduct will be amended to allow councillors to speak out on local planning and licensing issues, and Members will be given advice on this.
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